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INTRODUCTION
The relationship between a State and its peoples thatare

founded on a constitution are much like a relationship
between two individuals. The fundamental premises
of both lie (no pun intended) in trust, adaptability,
e to a set of rules that are accepted formally
prior to and during the union, transparency, t.he
success and durability of potential conflict resolution

mechanisms, and adherence to a set of agreed redress
ever, the Sri Lankan constitution-

been tainted by a long history

of broken promises, lost opportunities, and lessons
not learnt. Even though the current constitutional
reform process commenced with the change of

administration in 2015, Sri Lan

adherenc

mechanisms. How
making process has

ka has been grappling

with constitutional reform since independence. In
1972, with the introduction of the first republican
constitution, Sri Lanka claimed to have shed all its past
ties to colonial rule as the Republican Constitution
replaced the 1946 Constitutional Order in Council (more
commonly known as the Soulbury Constitution) which
was a colonial legacy. However, this Constitution was
replaced by the second Republican Constitution in
1978, which was then followed by many amendments
in quick succession alongside proposals for repealing
and replacing the entire constitution. Sri Lanka has had
a process of constitutional proposals from mid-1990s
to 2000, and within a span of forty years, the current
Constitution has been amended nineteen times. Thus,
the present reform process grapples with former failed
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attempts, associated discourses and grievances, and
struggles to build constitutional legitimacy on a broken
foundation.

It is unlikely that the grievances associated with
decades of mistrust would abstain from hindering the
contemporary attempts at constitution-making. It is
much like a relationship that attempts, at all costs ang
against all odds, to survive a scandal of infidelity. Like in
any broken relationship, the constitutional relationship
that SriLankais embarking upon is strained by mistrust,
disengagement, blame-shifting, sense of generalized
victimization borne by all stakeholders, angd a sense
of secrecy maintained by the drafters which leave the
peoples thoroughly dissatisfied and doubtful of the
Promised utopia. At the time of the finalisation of the

Presented in the pap
hindered constitution-

Constitution - the Constj

_ tution of the Democratic
Socialist Republic of Srj .

anka of 1978, and/ or any
attempts to bring forth a new constitution has been
affected by three constitutional rites of passage.What|
refer to in this Paper as the i

is how all constitution-

and a hiatus.

The first step in the constitution-making process
begins with the expression of political will to
undertake constitutional reform supported by the
peoples through an election. This is followed by
participation at making representations concerning
constitutional development and leads to the drafting
of the constitution and repealing and replacing of the
existing constitution. During the constitution-making
Process political stakeholders attempt to secure public
consensus towards both the process as well as the
end product. Consensus creation is thus considered
as a mechanism for validating both the constitution-
making process as well as the outcome of this process.
The consensus that is generated at this stage is

"(Zl','
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€Qitj

o I

thg COI"IS.tItUtIOH or the amendmen;. Thi gnsmac.

salient since it determines the future 5 .
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Process. However, an attempt is mage ; on-may;

N thi
evaluate whether consensys 9eneration, : Ay

Presage is less apparent as stakeholders directly

involved in constituti0n~making appear to present their
dissent through somewhat diplomatic, or nuanced
manners thereby deflating the undercurrents that
affect constitution-making. Within these nuancesisthe
rationale underpinning dissent. This rationale, though
in actuality premised on power dynamics existing
between various political parties and the polity, mf
be covered up within an ideological narrative that &
much grandiose than the covert reasonsforoppqﬂﬂ‘?:“l
For instance, questions of sovereignty, te"'“’"r
integrity, religion, language, and devolution OfP"r:’i';
have often been utilised by the two PO""‘alfopraove,
that have alternatively governed Sri Lanlfa i
seven decades as reasons that justify the"b’::rves(
support constitutional reform. One who ono! but
constitutional processes of Sri Lanka C;fs’wae
amazed at how the same debates have':_u“ona value
adoption of liberal democratic Con:t;,erio ; a'le:
throughout the post-independe"resageas 0‘"{;rs
presented within this paper as thea fing process f:( i
with the ongoing COnstitu'tlQ"'f":iciwus,y 2 50:('9(“,
to this tug-of-war, which is in Z(Ogenume ‘;,,ru”
with political agendas as oppos€ Jues SUC ”(owﬂ’
related to core constitutional vaepar of P
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of respect for rights, division along ethno-racial,
socio-linguistic and cultural lines, and an overbearing
tendency to disregard the necessity to arrive at
workable consensuses through negotiations. Further,
in the present context, though an attempt has been
made to generate public consensus through public
consultation processes, the pseudo-transparency of the
process coupled with the lack of regard to adhere to
grassroots constitutional concerns expressed primarily
through the Public Representations Committee on
Constitutional Reform, and lack of political will to
genuinely engage in constitutional reform foreshadow
the defeatist outcomes that can be anticipated.

The third aspect is the hiatus, which refers to the
constitutional intermission that Sri Lanka has now
reached even though constitution-making attempts
commenced almost four years ago, in early 2015.
It is questionable whether this hiatus has always
hovered in the horizon of constitution-making as has
been the case with regard to all post-independent
constitution-making attempts, or whether this hiatus is
adifferent form of suspension of progress. | refer to the
contemporary hiatus as a different hiatus as there are
stark differences in the former constitution revamping
attempts and the one in progress. The former formal
attempts at constitution-making of mid to late 90s
and the constitution-making attempt of 2000 all of
which sought to replace the 1978 Constitution, reached
a constitutional stalemate. However, the present
process is distinct from the prior attempts in that this
process has taken cognizance, at least at a theoretical
level, of the significance of the involvement of the
common people in constitution-making. This was done
through inviting the public to make representations
to the Public Representations Committee which then
submitted a report based on its findings to the State.
However, the impasse lies in the political tug-of-war
and disregard for concerns raised by the populace in
their representations. These concerns do not necessarily
appear to influence the constitutional process that is
underway. This, coupled with many other factors, has
contributed to a significant delay in introducing the new
constitutional proposals. Given the constitutional crisis
concerning the appointment of the Prime Minister, itis
now questionable whether the constitutional proposals
would further be pushed backin the country’s agenda
for governance.

Irrespective of whether the content of the constitution
thatis to be introduced is discernible, the three factors
mentioned above - process, presage, and hiatus, have
undoubtedly tainted the Sri Lankan constitution-
making attempts. Firstly, the process has proved to
be overly long, complicated, and perhaps infeasible.
Secondly, despite all attempts of the drafters to strike
a balance, the process has presaged future conflicts
which ought to be taken cognizance of in order to
set out possible and effective conflict resolution
mechanisms in the constitution without which the
constitutional mechanisms would either be unusable
or be dissatisfactory and inconsistent with accepted
constitutional norms. Thirdly, what has passed from
2015 to the present, has been an intermission of sorts
in constitution-making. This hiatus will be strewn with
disagreements primarily influenced by the inability
of the peoples to agree upon the nature of the State,
arrangements for devolution of power, secularity, and
reconciliation mechanisms. In this light, this paper
seeks to assess the contemporary constitution making
attempts in three segments: process, presage, and
hiatus.Where necessary a historiologically explanatory
approach has been adopted to substantiate the
arguments presented whereas the constitution-making
attempts of the post 2015 change of administration
have been assessed hermeneutically.

PROCESS: THE THREE STAGES OF THE REFORM
AGENDA

Constitutional and legal reform gained momentum
with the change of administration in Sri Lanka in early
2015. The first chapter of the Election Manifesto of
the New Democratic Front's presidential candidate,
Mr. Maithreepala Sirisena, proposed a ‘Constitutional
Amendment Guaranteeing Democracy'? However,
its primary focus was on amending the executive
presidential system of Sri Lanka.} In addition, the
Manifesto proposed changesto the electoral system and
pledged to introduce a mechanism to supervise good
governance.* Simultaneously, the former President
Mr. Rajapaksa contented in ‘Mahinda Chinthana:
Path to Success 2015’ that the 1978 Constitution is
‘distorted due to the various amendments over the
years, some of which are not consistent with others’
and that action will be taken to introduce a new
constitution representative of people’s aspirations.®
The constitutional process imagined in the Manifesto
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1s similar to the ongoing process in that, the Manifes'to
refers to a Constitutional Council made up of the entire
Parliament, a Cituzens’ Advisory Council which will
together form a draft constitution which is discussed
an:ongsr the said parties and then is submitted to the
people at a referendum.* Subsequently it has been
pointed out that the people who have voted for both
candidates have indicated their preferences of having
the 1978 Constitution reformed and that therefore
97% of the Sri Lankan populace have voted in favour
of adopting a new constitution.” This amounts to
consensus establishing.

Gaining the consensus of the people is an essential
requirementin estabhsh:ngthe!egnnmacyand validity
of the constitution. This stance can be substantiated
with reference to Hon, Rajavarothiam Sampanthan’s
statement that the present constitutional reform
exercise is the first opportunity where Sri Lankans
could frame a constitution ‘on the basis of a substantial,
bipartisan consensys amongst its different people’®
He further contended that ‘1a] Constitution based
upon such a reasonable consensys would give the
Constitution, the basic and supreme law of the country,
a legitimacy and credibility which the country direly
needs™ In this bight, itis apparent that the subsequent
acceptability and how the peoples relate to the
constitution is dependent upon how much of the
constitution has gained popular acceptance, and how
far have the peoples been involvedin the constitution-
making process, Throughout the present constitutional
reform process, there have been attempts to engage
with the pecple to increase the sense of representative
democracy, which is 3 cornerstone of libera| democratic
values as envisaged by classical liberalism. ' This sense
of Integrating classical liberal valyes Was not a featyre

The second formal event affecting the current reform

National Party (UNP) teg United Natio

nance (UNFGG) winning 106 seats " However, the

UNp
Ni Wwo' five-fold proposed
mechanism for the development of ¢

The closest this Manifesto has come to pr
constitutional reform, albeit inadvertently,
form of a statement attributed to the
Minister (PM) Mr. Ranil Wickremesinghe which ,
been placed in the penultimate Page of the mamfem:
In this statement, Mr. Wickremesinghe refers t thé
necessity of establishing a form of consensus-b“ed
governance." This statement refers tq the ‘Lichchgyy
dynasty of ancient India which governed part of Indian
territory and modern day Nepal, under a system of
republic governance premised ON negotiatigng and
consensus. A further reference s made to the fact
that the Lord Buddha has approved Consensus-haseq
governance by identifying it as a system of governance
that contributed to the prosperity and Sustainability
of the Vajji - a system of confederacy between
neighbouring States of which the Licchavis were 3
prominent ruling clan upholding the founding values
of the confederation.'* Two interesting preliminary
observations can be made with respect to this
statement. Firstly, it draws on Buddhism perhaps with
an intent to appeal to the ‘Sinhala - Buddhist’ psyche
that predominantly influences voting patterns of 5
Lanka. Secondly, it by implication proposes a system
of confederacy drawing on consensus politics. Thishas
been used to highlight the contemporary significance
of consensus-based politics. What is noteworthy in
this statement is its emphasis on Buddhist teachings
said to have held consensus-based politics in high
regard and attributing the success of Vaji governance
to confederacy endorsed by the Lord Buddha. This s
pertinent to the current constitutional dg;(’oU’” as::
deals with three significant themes over whnch‘hemd
NO consensus: nature of the State, appropriate ’y’t:’:ze
power-sharing, and the relationship betwe§” thenof "
and religion. It is unlikely for a Manifesto ﬂh‘(h'ie
constitutional reform as a thematic topic tZst ot
and superficially stumble upon the three M ithin 5
debated themes of constitutional ’efo’m;?here
Lanka in its closing remarks. This s(ateme"‘muw‘ !
should be regarded as a prelude to the Coenl to?
reform process that commenced subseay

Parliamentary Elections.

Was in the

rely

o Lankd
Within the constitutional reform proce:;:tshcp“bﬂ
three sub processes have been set m moonal As ’"hf
consultations process, the Consmt::;n proc® "
process, and the constitution adopons Ly me'™
first process for public consultal!
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in January 2016, when the Cabinet of Ministers
appointed the Public Representations Committee
(PRC) and vested it with the mandate of receiving oral
and written communications from the public in all
twenty five districts of Sri Lanka on twenty subjects
of constitutional significance. The PRC was set up
to bring constitutional reform closer to the people
thereby altering the traditional constitution-making
process that has hitherto been resorted to in Sri Lanka
by constitutions being drafted behind closed doors
with the involvement of a privileged and select few.
The ‘bottom-up’ sense that this process was expected
to create was perhaps perceived as a way of making the
‘peoples’ consider the constitution as autochthonous
in the strict sense of the word and have a sense of
ownership over the constitution. The constitutional
reform process underway was the first time in Sri Lanka
where involvement of the populace with constitution-
making was earnestly considered. The report that
was produced by the PRC highlights the views of the
populace concerning major topics of constitutional
discourse and has contributed to viewing the entire
reform process through a people’s perspective and
consensus-based governance. Furthermore, the reform
process has been referred to as‘completely a bottom-
up, and all inclusive process’'?

The second sub process in this reform agenda is the
process associated with the Constitutional Assembly. On
9 March 2016, a’Framework Resolution’concerning the
appointment of the Constitutional Assembly (CA) was
adopted by the Parliament.'®This Resolution sought to
appoint a Steering Committee for the CA."” The Steering
Committee was set up at the first sitting of the CA. By
virtue of Clause 6, the CA was authorised to determine,
at its first sitting, what Sub-Committees should be set
up. However, it was noted by the former PM at the first
sitting of the CA that the said Sub-Committees should
be determined as per the findings of the PRC of which
the Report was expected to be submitted prior to
30 April 2016."® Sub-Committees were subsequently
determined at CA’s second sitting held on 5 May
2016, five days prior to the actual submission of the
PRC Report. Six Sub-Committees: on Fundamental
Rights, Judiciary, Law and Order, Public Finance, Public
Service, and Centre-Periphery Relations, were set up
accordingly. It is then questionable whether the first
process of representations, which was anticipated to
inform and frame the second process, has practically

been used. This further raises the question why the
State would employ consensus building mechanisms
that are portrayed as contributing to a bottom-up
approach if the finally adopted approaches are top-
down approaches which are similar to those adopted
in prior constitutional reform attempts of Sri Lanka.

Making preliminary remarks at the first sitting of
the CA held on 5 April 2016, the Chairman - Hon.
Karu Jaysuriya, noted that transparency should be
maintained throughout the process. It was further
remarked that the constitutional reform process is
consistent with Article 75 of the 1978 Constitution of
the Democratic Socialist Republic of Sri Lanka, which
inter alia, vests the Parliament with the power to
repeal the Constitution as a whole by enacting a new
constitution. At the third sitting of the CA when the
Reports of the six Sub-Committees were presented,
the discourse reverted to transparency and procedural
requirements pertaining to the acceptability of a new
constitution.” The opinions expressed at the sitting
highlighted that the approval of a new constitution is
contingent upon it being approved by the people at
a referendum. Hon. Sampanthan - the Leader of the
Opposition - stated:

We are firmly of the view that there can
be a new Constitution for this country
only when that Constitution is approved
by the people at a Referendum [...] We
want the Constitution to be approved
by all the People of this country because
sovereignty is vested in the people.?!

Seeking approval for the constitution from the people
at a referendum indicate two things. Firstly it indicates
thatitis necessary for the State to seek validation for the
constitution from the peoples. Secondly, a referendum
creates a representative democratic space for the
enhancement of liberal democratic values. However,
onemay contend that there is a danger associated with
opening up the proposed constitution for rejection at
a referendum as those voting against the adoption
of the new constitution may reject it not on valid
grounds of it not being consistent with constitutional
principles, but based on political agendas. In the
Sri Lankan context, opening up the constitution for
acceptance or rejection at a referendum would mean
that the voters would invariably vote in accordance
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with socio-linguistic and ethno-religious lines. Given
that ethno-religiously biased nationalistic senses are
generally politically manipulated to convince masses of
how the new constitution would facilitate separatism,
or lead to the undermining of the ‘Buddha sasana’ it
is more probable than not for the constitution to be
rejected at a referendum where a predominant number
of voters are ethno-religiously Sinhala-Buddhists.
Nevertheless viewed from the perspective of rights
as well as representative democracy, presenting the
constitutional proposals for acceptance or rejection
at a referendum would be 3 laudable effort as the
constitution, if unacceptable to a dominant majority,
will not be able to cater to the needs of a minority
as well. Thus, in this exercise it is essential to strike
a balance and prevent the constitution from either
being a document enhancing ‘the tyranny of the
majority’ or being a ‘counter-majoritarian’ document.

use » the ter .
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chapter 5 of the PRC Report, the CoOmmitteq ha topx,
detail with the nature of the State, Three fOrmS c:eilz;n
for the provision on the ‘nature of the State’ha:anom
proposed by the PRC. Of these fo'm“'ationsl Onee 'een
toan‘independent, free, sovereign, republic! the S:é ateg
refers to‘an independent, free, sovereign, ””itarygionq
and the third proposition demands that At 2aref,
the present Constitution - ‘the Republic of s, Lank.;
is a unitary State’is retained without any alteration?
Given that only one member of the commitge ha.d
supported the third Proposition, it js Problematicy,
note that the CA process has completely disregarqeq

nature of the State.

Attempting tointroduce federalism throughaunitanly
structured mode of constitutiona| governanceis ulta
vires the existing Constitution, However, when a new
constitution is being introduced, there is the possibiliy
of converting to a non-unitary system of goveranee
in the event that is deemed appropriate. The fact tht
the PRC considered the varied opinions of the peop¢
concerning the nature of the State indicates thatthe
interlude between the delivery of the 13> Amendre
Determination of 1987 and the contemporary contex
has altered the Peoples’ perceptions as regards
suitability of a unitary structure of 90V9”""n(e'nThe
PRC report indicates that the peoples™ as well a‘mi
cOmmittee members* bear starkly divergent Ve
on the nature of the State. These varied oPimo::
ought to be considered in the constitution "™
Process if peoples’ sovereignty is to be impiemé"
Relying on a three decade old determi“""on\:l
is only fepresentative of the SOCio'pomicaL;M
religious, ang domestic-regional dynamics o“‘,hti v
Society by disregarding the contempo'ary’es e
counterimuitive. A close reading of the debar:‘? =
CA revea| that the engagement bemee'?x ahe??
is Unstructured, overly simplistic, and is W! oo™

: i jent atETT
'eliance on the past. There is insufficien st o
the PRC Report or the contemporary ,eaiutl‘?s or”
reform attempts. On the contrary, "a"a"v:ion eds
to the past of Sri Lanka appear as 0™ o0t ”Ji\,"d
of €ngagement. However, such engfage ore™
to impassioned debates that have hith®
unresolved.
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Apart from the question pertaining to the‘nature of the
State, there has been much discussion as to whether
Article 9 of the present Constitution - Buddhism being
granted the foremost place and the duty of the State
to promote and foster the Buddha sasana should be
retained. This question was given primacy at the PRC
process, as well as the CA process. In chapter 4 of the
PRC, the committee notes that‘public representations
on religion, remain divided over the relationship
between the State and religion and more specifically,
between the State and Buddhism’*' During the CA
process, Hon. Susil Premajayantha explained the
rationale and the history of Article 9 of the present
Constitution noting that it wasintroduced for purposes
of bringing Buddhism back to the status it enjoyed
prior to being inversely impacted by the invasions Sri
Lanka suffered.’” He then questions whether anyone
has suffered consequences due to the existence
of the said-provision from 1972 - to the present.”
While there may not have been instances of the State
directly playing a role in unleashing violence against
selected religions, 1t is questionable whether this
statement could have been accepted in the light of
attacks that occurred, for instance, in Aluthgama, and
Kuragala, and subsequently in Theldeniya which have
been perpetrated by extremists who have labelled
themselves as either by or against Buddhists, cr those
of the Islamic faith, and to a lesser extent, in respect of
the attacks reported against Christians from various
parts of the island.* What the process should have
generated is thus not a historiological discourse, but
one that assesses the grievances that past incidents
have created thereby impacting the present discourse
on how to or how not to incorporate religion related
provisions into the proposed constitution. While there
have been many references to ‘missed opportunities’
with regard to the past reformist attempts, the present
reform process would invariably be added to the list
of missed opportunities if caution is not exerased to
abstain from undermining the process within histoncal
evaluations that are not meant to be forward-locking
but rather meant to merely delay the process of
adopting a new constitution.

While there have been many factors that have led
to lengthy discourses in the CA, for purposes of this
paper, | have selected the dialogue on fundamenta)
rights as the third most debated issue. At the PRC
process, it was established that peoples demand the

strengthening and broadening of the fundamental
rights segment of the constitution and demand
better implementation of the provisions within the
framework of a new constitution.”* Specifically, the
right to life, the necessity to expand the coverage of
the provision on right to equality, economic, social,
and cultural rights dominated the public discourse
as recorded and reported on by the PRC.* However,
in the CA, there is a serious lack of engagement with
the nuances associated with the introduction of
new rights, the expansion of existing rights, and the
potential of altering or removing some aspects of
the existing fundamental rights jurisprudence. This is
further aggravated by the disjointed nature of various
segments of the reform process. For instance, rights
that have gained prominence at the PRC process, have
gained almost no space in the discourse at the CA level
even though such topics have subsequently resurfaced
in the Interim Report of the Steering Committee. For
instance, although the right to life has been discussed
indetailin the PRC Report and has 2lso been portrayed
as a right that vall underscore and enhance all other
rights.”” there has been no discussion of it at the CA
level. However, the Sub-Committee cn Fundamental
Rights lists right to life, right to be recognised as a
person before the law, and the right to be free from
being arbitrarily deprived of his or her life or punished
with death under the broad heading of ‘inherent
rights of the person’® Interim Report of the Steering
Committee does not mention night to life, and hence,
there is no indication as to whether it will be considered
for incorporation into the new constitution as the
fundamental premise on which all other rights arise
and thrive on.This inconsistency as regards the themes
of discussion is representative of the non-aligned,
unfocused, and unstructured manner with which the
constitutional reform process actually functions.

What | have referred to in this paper as the third sub
process of the constitutional reform agenda is the
constitution adoption process - or in other words.
the final aspect of constitutional reform where the
constitution s 10 be drafted. read. and approved.
Subsequent to releasing the Interim Report of the
Steering Committee. there has been no significant
development in the constitutional reform process
While a°zero draft’ of the new constitution has entered
mainstream discourse. attempts made by the author
to directly kaise with those involved with the drafting
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of the said ‘zero draft’ to obtain a copy of the same has
proved futile. This draft has been referred to as a ‘non-
paper’ which is merely intended to ‘facilitate future
talks'*® Subsequently, there have been references to
presenting the draft constitution to the Parliament,® yet
the entire process has been questioned for the pseudo
transparency which has shrouded the adoption process
with secrecy. For instance, the zero draft has only been
made available solely for ‘internal discussion’ and has
been made confidential'thereby preventing the ability
of the public to access and assess the draft. In a series
of eight newspaper articles, various aspects of the
draft constitution have been critiqued.*’ However, no
conclusive remarks can be made in that respect as the
zero draft has not been available for assessment.

Even though lengthy discussions have occurred at
the CA level as well as within the polity of Sri Lanka,
there is no clarity as regards the adoption process
or what procedure would be followed when a draft
constitution - as opposed to a zero draft, is ready for
adoption. Moreover, no timeline has been indicated
as to when a draft constitution will be presented to
the Parliament and, if need be, to the people at a
referendum. While the first two sub-processes of the
constitution-making process can be said to have made
comparably remarkable progress in the light of former
constitutional reform attempts, the same cannot be
stated with respect to the adoption process.

Within the constitution-making process, the
Steering Committee has met seventy three times
for deliberations*? and with respect to the zero draft
of the constitution, it has been stated that further
discussion is to take place.* This may be indicative of
three things: firstly, this process has created a genuine
space for deliberation; and secondly, the high number
of deliberations points to the inability of stakeholders
toreach a consensus as regards the content that should
be incorporated in the new constitution. Thirdly, it is
indicative of the ‘legal indeterminacy’ undergirding
the entire constitutional reform process. While the
phrase ‘legal indeterminacy’ is not employed here
with reference to judicial involvement of declaring
what the law is, it is utilised to represent the inability
of making normative value judgments about what
the law should be, in that, it refers to the impossibility
of striking a balance between the competing claims,
contentious rationales, backward looking narratives,

and forward-looking aspirations. Thus, it is Possible to
conclude, although the initial sub process Pertaining
to the PRC was determinate both in terms of mandate
and temporality, the subsequent CA process which isto
be followed by the adoption process lack determinacy
not only in terms of temporality, but also in terms
of content, and substance. This indeterminacy has
been regarded in the content of this paper as being
representative of the presage.

PRESAGE: SRI LANKA AS THE 'INCONSEQUENTIAL

ISLAND’
Sir lvor Jennings wrote in 1946 that:

‘It has been alleged that the laws of
cause and effect do not apply to Ceylon;
and “Inconsequential Island” is one
of her nicknames. Those who learned
from press despatches that the Island
was torn by dissension over the new
constitutional proposals must have
thought her wellnamed when the State
Council approved them [...]"*

The above statement, though was of the Soulbury
Constitutional Proposals of Ceylon - as Sri Lanka was
called then, appears relevant to the current Sri Lankan
constitutional reform process. Thus, this segment of the
Paper will assess presage through a deconstruction of
the phrase ‘Inconsequential Island’ through examples
drawn from the current reform process.

Although reform has been approached through
a structured process segmented Into public
representations, constitutional assembly process, and
the adoption process dealt with in detail above. the
disconnection that exists between these processes
forewarn of the dangers that may be encapsulated
withinanew constitution. Especially the two Republica”
Constitutions of Sri Lanka have been critiqued for not
being representative of what the peoples expected
from a constitution, As has been evinced in section!
of the paper, it Is questionable whether the outcom®
of the reform process would be representative 9’
people’s expectations that have been recorded "
the PRC Report. Moreover, Sri Lanka appears to be 3:'
Inconsequential Island’as regards its collective cof_'d“f

in the contemporary constitution-making which ¥
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reflected in more ways than one. Firstly, though battered
by a patchwork of constitutional derision composed
of an array of amendments, its people - especially
those harbouring racially, nationalistically, politically,
or religiously influenced extreme views are incapable
of genuinely cooperating in the constitution-making
process. This incapacity is multi-fold. One part of it is
formed by misguided notions of what a constitutional
process ought to be. What is referred to as a misguided
notion herein is that the process adopted in Sri Lanka
indicates that the stakeholders are more interested
in assessing historical developments pertaining to
constitutional law as opposed to evaluating the
contemporary realities that more closely influence
the development of a new constitution. Constitution-
drafting should be informed by contextually relevant
historical developments. Nevertheless, in circumstances
which prevent negotiations from leading to consensus
due to historical grievances, fundamental principles
and norms of constitutional law should be utilised as
determinants as opposed unascertainable historical
narratives. Lack of political will to engage in a
meaningful non-partisan constitution-making process
is another facet obstructing constitution-making.

The second reason for Sri Lanka to be perceived as the
‘Inconsequential Island’is the lack of transparency in
the Constitutional Assembly process. There is a fagade
of transparency portrayed and protected through the
first process of public representations through which
the larger community has been led to believe that the
contemporary attempts emanate through a bottom-
up process which is utilised in the final outcome in
a transparent manner. The lack of transparency is
firstly evidenced by the manner in which a group of
individuals was handpicked to be on the ‘Panel of
Experts’ appointed to assist the Steering Committee.*
Clause 4(a) of the Framework Resolution allows
the appointment of experts to aid in the process of
constitution drafting.* However, the transparency of
the selection process could be called into question as
no justification has been provided for the selection of
said specific persons. While this is not to be construed
as an allegation against the members of the ‘Panel of
Experts’or asan attemptto question their expertise on
constitutional law, it is natural for one torecall the legal
adage and alteritto read as not only must the process be
transparent; it must also be seen to be transparent. The

names of the ‘Panel of Experts’ were proposed at the

CA by Hon. Lakshman Kiriella on behalf of the former
PM.%” There is no data available on which it could be
discerned whether these appointments were agreed
upon by the members of the CA prior to the said names
being formally proposed by the former PM or whether
this decision lay entirely in his hands. If itis the latter, it
is questionable why State power - especially that which
is associated with initiating a new constitution - should
be solely vested in the hands of one individual. If such
amassing of power on one person occurs at the drafting
process, it raises concerns as to whether genuine
separation of powers, constitutionalism, or rule of law
can be anticipated from the end product. Even if the
outcome is compatible with accepted constitutional
norms, it is still debatable whether ‘ends justify the
means'as the lack of transparency plaguing the drafting
process could lead to the mistrust of the peoples which
would thereby affect how the populace views their
relationship with the constitution. Thisin turn inversely
impacts the sense of ownership that the peoples
should have regarding the constitution. Thus, the
justifications and rationales that led to said selections
ought to have been more transparently divulged to
the peoples of Sri Lanka. Moreover, in a panel that
consists of eight individuals, there is only one female
expert. This perhaps reveals the underlying patriarchal
approaches that prevent more women from being
invited to perform in the capacity of decision-makers
at the level of governance. The insouciant oversights
concerning the fundamentals of constitution-making
forewarn the drawbacks that will be associated with
the new constitution.

The third factor leading to the reference’Inconsequential
Island’is caused by the lack of transparency pertaining
to the adoption process which has commenced with
the first draft of the new constitution. Itis questionable
as to why a discussion document which is expected
to influence the final product that will be the next
constitution of Sri Lanka should be confidential. This is
more problematic in the light of the fact that the current
constitution-making process has been portrayed as one
in which the peoples are directly involved. However,
the lack of political will to have an open process in the
final stages of constitution-drafting makes Sri Lanka

the’Inconsequential Island’ in which ‘cause and effect’
have been disregarded. The ‘causes’ identified to have

impacted the validity and acceptability of the former

constitutions and the present constitution were lack
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of transparency, non-involvement of the peoples,
and the incorporation of constitutional provisions
that concentrated power in one organ or resulted in
the denial of rights to the peoples. Thus, the current
process should create the ‘effect’ of reversing those
defects. However, the delays, negotiations that do not
progress beyond vicious circles, lack of transparency
have created a gap between ‘cause and effect’ If the
new constitution is to be adopted without rectifying
these mistakes, and without further opening up the
process to public scrutiny, the same fate that befell the
two Republican Constitutions, of which the genuine
ownership did not vest with the people, will befall the
new constitution.

There are further aspects of the constitutional process
which are not subject to cause and effect. In this
regard, some interesting dynamics can be noted in
respect of the membership of the Steering Committee.
Even though the Steering Committee ought to be
representative, its membership of twenty one is made
up of an unbalanced gender ratio. Its gender (im)
balance is twenty males to one female while its ethnic
composition is fourteen Sinhalese, five Tamils, and two
Muslims. While the Committee appearstobe balancedin
terms of ethnicity, the same cannot be said as regardsits
gender composition. Moreover, the six Sub Committees
that were thematically set up are all chaired by males
despite four of the said Sub Committees having a total
of seven females in their membership with at least one
female member in the said four Sub Committees.*
Ironically, the Sub Committee on Law and Order and
the Sub Committee on Public Service did not comprise
of a single female representative. There is therefore a
visible pattern of gender-imbalance prevalent across
the Panel of Experts, the Steering Committee, as well
as in the Sub-Committees. While one may argue that
the reason for the gender imbalance with regard to
the Steering Committee and the Sub-Committee
arises due to significantly lower numbers of female
representatives being elected to the Parliament, there
is no justification that can be presented in defending
the appointment of only one female representative to
the Panel of Experts. Similarly, no defence lies against
the non-appointment of a single female chairperson to
head, at the least, one Sub Committee. The necessity
to involve more women at doclsion-makmq levels
of governance has been highlighted as a theoretical
necessity in the recent past. However, the blatant

————
disregard for a similar approach within the constitution.
making process portrays that - even with the adoption
of a new constitution - such attitudes ofcondescension
arising due to latent patriarchy cannot be eliminateg
Thus, itis questionable whether the adoption of a ey,
constitution would contribute to the advancemen
of the rights of women, and whether it woylq
provide a platform upon which more women ¢oylg
be empowered to be actively involved in decisiop.
making levels of national governance. Questions of
transparency, lack of connection between the three
processes, and the lack of inequality within the process
creates an’Inconsequential Island’out of Sri Lanka even
with respect to contemporary constitutional reform
attempts.

HIATUS: THE LONG PAUSE AND THE LACK OF
POLITICAL WILL
What is referred to as the hiatus in this paper is the
current lull that Sri Lanka is experiencing in constitution:
making. In this segment it is argued that this hiatusis
created by the lack of genuine political will to expedite
the process of constitution-making even though nearly
four years have passed since constitutional reformwas
undertaken under the present administration of 51
Lanka. While four years may appear tobea short time
period, Sri Lanka has been grappling with the idea of
adopting a new constitution to replace the existing
Constitution since mid-1990s. Several consntutlof.wl
proposals were released during this period in quick
succession. It is therefore questionable whethef this
process was treated with adequate gravity. Moreovet
irrespective of the multiplicity of the proposdls t‘"z
proved to be futile and failed to generate sV =
consensus amongst the stakeholders, When the (\m'e
constitutional process was adopted, the d'"‘":‘;:“
that was highlighted as demarcating this effort ™
previous reform attempts was the mmpmm;m
the process and the space given to ordinay P":’“ '
to have their opinions represented. while th:o(w
commendable aspect, the current fffo'"; :’( nave
is not devoid of political antagonism” “s in 19
created a pause in constitution-making. Thia
segment of the paper, an evaluation © ocess ¥°
the contemporary constitutional roformtg:‘ po?‘"“!
examined alongside an assessment of of
p he intr
will or lack thereof associated with t
constitutional changes
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This was mainly caused due to the inclusion ©
public in the discourse. However, the debates ©
CA indicate the lack of political will to reach actua!
consensus. The debates are often affected by heckling™
and this was a concern during the constitutional reform
attempts of 2000 as well.* Fourteen points have been
presented by the Joint Opposition as unalterable, and
non-negotiable constitutional principles. The fourteen
points advocated for are that: (i) the State should be
unitary in nature (i) the territory of Sri Lanka shou!d
continue to be what is stipulated in Article 5 of the
current Constitution comprising of 25 administrative
districts and its territorial waters, (iii) the national fiag
and anthem should continue to be in accordance with
Articles 6 and 7 of the 1978 Constitution, (iv) no changes
should be effected to Article 9 of the Constitution cn
Buddhism, (v) the present presidential system shou!d
undergo changes, (vi) no two Provinces should be
allowed to be amalgamated, (vii) the PM should be
selected by the Parliament®' (viii) the Leader of the
Opposition should be selected by the Parliamentarians
of the Opposition, (ix) the Provincial Council system
should not be a threat to the security and unitary
nature of the State, (x) the powers listed in the Provincial
Council List should be increased, (xi) priority should be
given to the local business community, (xii) Sri Lankan
lands should not be transferred to foreigners. (xiii)
welfare should be continued, and (xiv) the election
system should be a mixed system consisting of both
‘first past the post’ and proportional representation
systems.* There is no indication that these fourteen
points were developed after having consulted either
the PRC Report or any other mechanism which records
contemporary aspirations of the Sri Lankan populace.
It could therefore be argued that these fourteen
points have contributed to the hiatus as these contain
some of the most contentious issues pertaining to
the constitutional process. For instance, the first non-
negotiable point presented by the Joint Opposition
is on the nature of the State which has caused much
debate not only at the grassroots level amongst the
peoples, but also at the upper echelons amongst the
members of the CA. It has also been noted that the
people of the'South’ - the Sinhalese, are apprehensive
of the term federal’ whereas the people of the ‘North'-
the Tamils, are anxious of the use of the term‘unitary’ It

SAld. 4N

draft constitutional

proposza! has not been opened up to the public on
the ground that it is stll at the status of 2 ‘zero draft’
which solely forms 2 basis for discussion on reforms. It

2 why there has been a delzy in opening
up the actuz! drafting process to the wider public
Morsover, the CA debates have zlso been impacted
by delays: subsequent to the CA debate held on 10
December 2016, the naxt CA debate was held on 21
September 2017 2fter 2 gap of over nine months.
At the CA debate held on 21 September 2017, the
Interim Report of the CA was presented.® Presenting
the Interim Report, the former PM has stated that the
“whole country’ should be involved in debating on
these proposals.™ Nonetheless, subsequent to the
PRC process, the public has not had the opportunity
to engage mezningfully in the constitution-making
process and given that the CA the Sub-Committees
and the ‘zero draft’ cannot conclusively regarded as
internalizing the core values that emanated from the
PRC Report, it is questionable whether the public
involvement had created 2 major impact on the
constitutional reform process. What is referred to as a
‘meaningful’engagementis one in which the process is
opened up for public scrutiny. Meaningful engagement
is however lacking due to the lack of transparency
affecting the drafting of the constitution and the lack
of mechanisms that could be utilised in order to open
up the process to the public.

One commendable aspect of the contemporary reform
process is that it has aeated a space, however minimal,
for dialogue. Hon. Hakeem has noted that a space
was created through the CA for presenting ‘divergent
views’ and bringing them ‘into some acceptable
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ST Tt that much of the conversation thathas
AR G dadlnand looking as cpposad to forward
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though the creation of a space for

23 been manipulatad and been used
DTN o delav the progress of constitution-
WAng. Noreover, sach member of the CA who was
SR AN VRO UNITY o express his / her opinions have
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commanad their s

110 speaches referring to constitutional
BQTTN ©f 3n Lanka without directly engaging with
e core constitutional principles that cught to have
bean considerad in graater detail. Not only has such
references contributed to wasting the valuabla time
t AT T0 have been spent on debating content,
substance, and valus of constitutional principles that
Qratad into the naw constitution, they
utad o diverting the attention of the
CA from the immediate task of c@nstitution-making
3! 3gendas. lronically, the controversies that

htad in the process have then been usag
T contend that the cument reform process is part of
2 of those fepresenting non-governmental
organizations which makesitare
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sult of a conspiracy.™

Each time constitutional reform was attempted with

the intent of repaaling the current Constitution, the

lack of pelitical will to procead with the Proposals to

achieve the end result has stalled the progress, Hon.

Moulana suca nctly presented the ever prevalent hiatus
By stating that {t}he central challenge of constitution-
making in cur country over the last 50 years has not
baen the lack of proposals or ideas, but rather the
lack of political courage to adopt and then implement
these proposal’® Accuracy of the above statement
<an be substantiated with reference to the failed
constitutional proposals of mid-1990s and the failed
constitutional proposals of 2000. Hon. Moulana has
also stated that this trend has been alteregd with the
2doption of the current constitution reform process.
However, given the lack of political consensys and will
coupled with the backlash that has arisen against the
constitution-making process, it IsQuestionable whether
the State would proceed with the adoption of a new

the obvious lack of political consensyg tha
been aggravated through the lack of 3 genuing ..
engagein constitutional reform despite attempts tay
1o present the contemporary process as onthz; has z
its goal the adeption of a utopian Censtitution Gpati
of radically transforming Sri Lanka's consti
expenence. To further complicate mattars, the
of the Sri Lankan populace has now bean drzwn sy
different type of constitutional issue - onain why _.
attamptis being made to ascertain the constitus

of the removal of Hon. Wickremesinghe from ths pos:
of PM and the vacancy being fillad by the 2ppo
of former President Hon. Rajapaksa.® Given the
complexity of the status of affairs and the attantion &
all stakeholders including the Populacs has now bean
drawn to the appointment of the naw PM, itcould e
stated that the hiatus can be eXpectad to last long
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CONCLUSION
The current constitution-making process of S Lzniz
has commanded approval of the people as the only
constitution-making process within which snindusie
approach has been adopted. However, it has onfy bese
inclusive on its face as has been substantiatad in &%
Paper. It has also been claimed that the introducion
of the new constitution would favour the ongoRy
reconciliation process by laying the foundaticn lc"::
enhancement of democratic values and that " “,q;
enhance equality along with other core constte”
norms. However, closer scrutiny of the reform m:
proves that there are three aspects of the pmc‘z»,_
that require detailed assessment in ordertéasci: e
whether the current process is deserving &
glorification to whichit has been subjected. Anaq::r:é
has therefore been made in this paper toseek &
tothe above concerns by evaluating 'h_e re‘foﬂ'“ .
from three aspects: process of constitv entin ™
Presage - or the forewaming features pr:‘e‘mpod g%
process, and the hiatus - meaning thet ﬂffe&ﬂ
that exists between the commencemen
process and the end of the process.

ot

e
its first coré ar.g 4 ¢
This paper has advanced its od

et P
. it has rec®’ -~

that despite the glorification it h gss 1

contemporary constitution reform
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These taws have been examined with reterence
o the thiee aspects of the process - the public
repraentations process the Constitutional Assembly
process and the adoption process. While the public
represenations process is coammended tor the op-
donwn approach to constitution-making that it has
showcased scrutmy of the entire process has indicated
that the cutcomes of the representations process
has had numimalistic impact on the Constitutional
Assembly process as well as the adeption process, There
s minimal engagement with the concerns expressed
by the public and not even the setting up of the Sub-
Comnuttees of the Constitutional Assembly has been
nfluenced by the public representations process. The
paper has turther elucidated that the debates of the
Constitutional Assembly reveal the lack of political will
to engage meaningtully with the constitution reform
attempts. This aspect has also been presented as a part
of the third core argument of the paper that the reform
processis currently experiencing a state of hiatus partly
influenced by the lack of political will to build genuine
consensus. The paper has assessed the flaws of the
third sub-process - the adoption process, by exposing
the pseudo-transparent mechanisms adopted in
appointing a Panel of Experts to draft the constitution. It
has further been argued that this pseudo transparency
is further entrenched by the lack of clarity as regards
the content and substance of the ‘zero-draft' of the new
constitution which has strictly been made confidential
and has thus been kept from public scrutiny.

The second core argument advanced in the paper is
that the current reform process forewarns that the
new constitution - if adopted, may contain features
that are inconsistent with accepted constitutional
norms. In this segment, drawing on Sir Ivor Jennings's
metaphor that Sri Lanka is an ‘inconsequential
island; it has been argued that there is limited or no
nexus between cause and effect within the reform
process. The lack of transparency plaguing both the
Constitutional Assembly process, and the adoption
process have been regarded in this segment as signs
of forewarning. Furthermore, gender imbalance in the
Steering Committee, and the lack of a single female
Chairperson on the Sub-Committees have also been
identified as factors establishing that the promised
equality and enhancement of constitutional bases

cannot be expected through a process which is flawed
and is unequal.

The third and the final atgument sought to be
established by this paper is that there is a long drawn
out hiatus associated with constitution-making in Sri
Lanka which has not only inversely affected the prior
attempts at reform, but has also plagued the current
process. This hiatus is substantiated not only with
reference to the time gap, but also with reference to
the lack of genuine political will to effect constitutional
changes. At the time of the finalisation of this paper,
another constitutional crisis has occurred in Sri Lanka
where the removal of Hon, Wickremesinghe from office
of PMand the appointment of the former President Hon.
Rajapaksais being subject toimpassioned debates. This
has effectively captured the attention of constitutional
experts, media outlets, and the peoples. Thus, any
discourse concerning the possibility of introduction
of the new constitution will be overshadowed by
dialogues which seek to ascertain whether President
Sirisena is constitutionally authorised to remove the
PM from office in accordance with Article 42(4) of the
Constitution and whether the ‘opinion’of the President
referred to therein is subjective or objective. This
argument will be assessed in the light of Article 46(2)
which specifies the mechanisms with which the office of
the PM becomes vacant - none of which have occurred
in the current context. Thus, there is a possibility of
reading Article 33(2)(f) of the Constitution with Article
42(4) which grant constitutional authority to the
President to appoint a PM who in his opinion is most
likely to command the confidence of the Parliament.
Furthermore, there is also the controversy pertaining
to Article 48(1) and whether the outcome is affected

by the differences in the Sinhala and English texts of
the provision.

The constitutional question now would not be
concerning the scope and content of the proposed
constitution, but the constitutionality of the unfolding
events, and whether specific provisions are to be read
as superior to other provisions of the Constitution
thereby validating or invalidating the Prime Ministerial
appointment made by President Sirisena. The status
quo therefore further substantiates the arguments
presented in the paper concerning the lack of genuine
political will to uphold core principles undergirding the
constitution and constitutional democracy which in

turndivert attention from the reform process extending
the existing hiatus,
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Public Representations Committee on Constitutiong) Reform,
Report on Public Representations on Constitutiong) Re
May 2016, 25. One committee member contended
Article 2 of the present Constitution should e reta
without alteration while six committee members expr
their agreement to the phrase ‘independent, free, sovereigy,
unitary State! Ten committee members, comprising of g
members representing ethnic minorities, preferreq the phrage
independent, free, sovereign Republic’

ibid 16.

CA Deb 01 Novernber 2017, col 398.

ibid 398

For a general discourse on attacks against Muslims, gng
Chnstians, see generally, Gehan Gunatillake, The Chronic ang
the Acute: Post-War Religious Violence in Sri Lanka (ICES &
Equitas 2015). This narrative however, completely fails to refer
toorassess any incidents of religious violence that has occutred
agamnst the Buddhists. Neither has any reference been made
tothe competing claims that have been raised concerning the
ownership of Kuragala archaeologicalssite, nor has there been
any assessment of whether the archaeclogical site ought to

be possessed by any group. Neutrality of the work thus comes
Into question.
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2% W lvor Jenn ’;_: Cey'on: Incenseguential Island’ [1946] S1 In the light of the events that are unfolding in Sri Lanka as of
) :.::*- onG! ASgirs 376,376 now, i.e., on the 26" of October 2018 concerning the removal
z3 e D20 I3 Moy 2016 col 8. The panelis compnised of Prof. Suri of Hon. Ranil Wickremesinghe from the post of Prime Minister
“ommansie, Prof Austin Pulle Prof AM Navaratne Bandara, Mr,

and the appointment of Former President - Hon. Mahinda
Rajapasha, it remains to be seen whether the Joint Opposition
would alter their stance regarding the powers of appointment
of the Prime Minister.
CA Deb 30 October 2017, cols 101 - 102.
The Constitutional Assembly of Sri Lanka, The Interim Report
of the Steering Committee (21 September 2017) 1.
Parliament of Sri Lanka, ‘Resolution for the Appointment
of the Constitutional Assembly’ <https://english.
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