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Abstract

Guardianship of children is one area where a conflict of culture and human rights occur mainly between (a) parents and children, (b) the two parents, or (c) between parents and third parties. A variation of interpretation and expression of the rights and obligations between these stakeholders could be identified in different legal systems. The variation is mostly found between cultural relativism and universalism. The demands of the law become more complicated where the parents belong to two different cultures and, as a result, are governed by different laws. Such experience are not rare in Sri Lanka where the plural legal tradition does not ‘prohibit’ mix marriages though such marriages are not ‘recognized’ in the eyes of certain ‘personal laws’. As in any other situation where culture conflict with human rights, the focus of the law should mainly be on the children, as it is their lives, which are in turmoil due to reasons beyond their control. While cultural rights are important for a secure sense of human identity, human rights are undeniable for a dignified human life. A balanced approach of the law needs to take cognizance of the demands of both the rights holders as well as the duty bearers.
The first part of this paper discusses the issues involved in guardianship and custody of children, through the prism of human rights and the second part focuses on the applicable laws of Sri Lanka in the light of international standards, with a conclusion, on how best to assure the realization of the best interest standard via the recognition of the child’s right to participate in the plural legal system of the country. 
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What entails custody and guardianship?
‘Custody is that portion of the parental power which pertains to the personal life of the child. Spouses, who live together, share custody, which then seldom attracts judicial attention. But where the consortium is terminated, whether through separation or divorce, custody is frequently excised from plenary guardianship and awarded to one parent, leaving the other with residuary guardianship. In this situation it becomes necessary to define the rights that pass to the custodian parent, distinguishing them from those that remain with the guardian.’

Custody and guardianship on the one hand recognizes a child’s right to be nurtured and cared for until they reach a certain age where they are able to take care of themselves.  On the other, it reflects the parental power over children. The law attempts to strike a balance between the two, and this balance in the domestic law finds its place somewhere between universalism , which focuses on the rights of the child, and cultural relativism, which focuses on parental power, in the domestic law. Over the centuries the laws have been based either on parental power or on the best interest of the child. Sometimes it may be a combination of these grounds. 

The right to custody and guardianship encompasses a wide array of obligations and rights
 on the party who is bestowed with custody including the right to physical possession and control of the day to day life of the child
, the right to direct the education of the child
, which includes religious education and higher education as well, and the right to consent to medical treatment
, the right to discipline and correct the child
. 

These rights could be exercised by a person having the custody of a child or by the state, against the other parent or a third party. As far as the child is concerned the custodian exercises parental powers over the child as far as the exercise of such powers are perceived to be necessary to ensure the interests of the child.
 

There is a difference between custody and guardianship with reference to the powers and duties involved therein. ‘Custody’ generally means the right to physically keep the ward, and guardianship does not necessarily involve physical possession. Guardianship is more about making decisions regarding the child’s, education, health, etc. Rights to custody and guardianship could be exercised by the same person or by different persons at the same time. 

International standards recognize that the extent of the rights of the custodian/guardian ‘should be in a manner consistent with the evolving capacities of the child’
 which means that custodian’s and guardian’s rights are not static but diminishes as the child matures. The broadest interpretation given on the ‘evolving capacity of the child’ could be found in Gillick v. West Norfolk and Wisbech Area Health Authority and another.
 Accordingly, the ‘evolving capacity of the child’ means a particular child’s actual capacity to cope in a particular situation. However, culturally coloured interpretations given to the ‘capacity of a child’ and as a consequence to the ‘threshold of parental power’ creates anomalies. For instance Muslim law, as applied in Sri Lanka, recognizes different standards on the ‘capacity’ of the child. This is evident in judicial interpretations given at different times. In Haniffa v. Razack
, where the girl in question was originally a Shafei and claimed to have become a Hanafi later, the Supreme Court held that a Mohamedan girl reaches the age of discretion on attaining 16 years of age. In Marikar v. Marikar
 Wood Renton CJ has held that a Mohammedan minor belonging to the Hanafi sect reached the age of discretion and was freed from the patria potestas on attaining puberty which has been fixed at 14 years for a boy and 16 years for a girl. However, his Lordship in an earlier judgment in In re Wappu Marikar
 has stated that according to Shafei school, the custody of a girl remains with the mother, not merely until puberty, but till she is actually married; and in the case of a boy, till completion of his seventh year at all events, and from thence until puberty he may place himself under either parent whom he chooses. While there is a clear difference between the ‘capacity’ of a boy and of a girl, there appears to be a difference also of the capacity of girls belonging to different sects, namely, shafei and Hanafi. Cultural influence on the capacity of the child is clearly evident in the judgment delivered by Justice Manicavasagar in Hameen v. Maliha Baby,
 which reads as follows: “The law applicable to the Muslims of the Shafei sect recognizes this by granting to the mother her natural right to the custody of her child either on account of tenderness of age or weakness of sex
, up to a specified time, which normally is the 7th year in the case of a male child; at this age the law permits the male child the choice of living with either of his parents until he attains puberty, when on this or on reaching 15 years, whichever is earlier, he is personally emancipated from the patria potestas.
”           

These cases provide examples for situations where ‘capacity’ is determined according to one’s age and sex in the main, and to a certain extent, on the marital status with regard to girls belonging to a specific sect. Accordingly, clear criteria to determine the ‘capacity’ of the child cannot be identified in Muslim law, as the judgments are based on religious principles and perceptions of sex rather than the actual capacity of the child. The irony of these pre-determined capacity based on age and sex is that a child is not allowed in law to express his or her opinion as to the custodianship or the guardianship been awarded to the mother or the father or to a relative, however much the child is mature enough to do so. Even if a child vehemently opposes his or her custody being granted to a particular person the court cannot take the opposing view of the child into consideration, and has to offer the custody and/or guardianship to the person or persons authorized in law. This is not to say that the best interests of the child are not considered at all; the courts are bound to interpret the interests of the child within the limits of the particular law and cannot focus entirely on the child’s interests as much as it would in absence of such religious/cultural constraints. 
Parental power/authority 
When our rights talk speaks of children’s rights in relationships, it forecloses an honest assessment of the power we have over our children.

The principle ‘vinculum juris’ or ‘parental power’ refers to the co-relationship between parents and children, based on rights and duties.’
  The 18th century English law accepted that the power of parents over their children was derived from the need to enable a parent more effectually to perform his duty to the child. 
 Parental power is still a common feature in all legal systems and is based on the upbringing of children. However, the extent of powers given to the parents differs from time to time and from place to place, and mostly based on socio-cultural and/or religious assumptions and notions engulfed in the particular law on parent-child relationship rather than the actual needs of an individual child. 
Parental power also differs on the legitimacy of the child; powers with reference to a legitimate child vests with the father
 and the mother, and on her death, incapacity or incapability the maternal relatives acquire the parental power and natural guardianship over a legitimate child.
 This difference, again, is based on the concept of legitimacy and the extent to which a particular legal system attaches weight on this archaic concept, and drastically differs from natural law principles on human rights and international standards.
  
Parental power varies on the basis of gender as well. On the one hand, some laws use different scales of power between female (mostly mothers) and male custodians/guardians, and on the other between male and female wards. The concept of the preferential right of the father with regard to his legitimate children reflects the gender bias in law, which went as far as to uphold the interests of the child. Preferential right of the father was the guiding principle in most of the Sri Lankan judgments on custody issues under the General law until Justice Tilakawardene’s judgment in Jeyarajan v. Jeyarajan
 where the child’s best interests including the child’s sense of security was stressed upon as the paramount consideration in custody disputes. 
The gender constrains are clearly expressed in the judgment of Manicavasagar J. in Hameen v. Maliha Baby,
 where reference to ‘weakness of sex’ was recognized as a criterion to determine the capacity of the ward. 
 Even though the Muslim law principle of guardianship right of the father despite custody rights exercised by the mother is based on the interests of the child, the father’s over empowering guardianship right itself particularly over a daughter may be exercised against the interests of a girl child, particularly in the Muslim society where girls could be given in marriage when they reach the age of 12 years. In a social context where the father, whose determination as the marriage wali goes a long way in the marriage of a daughter, such mandatory guardianship powers granted exclusively on the father could badly affect the best interests of the child.
Cultural relativism and human rights of children
The extent of the protection and care required by a child depends on the physical and psychological capacity of an individual child. However, many domestic laws focus on children as a group and allocate a general standard on protection and care on them. This ‘standard’ is rarely set on the individuals subjected to it, but formulated on pre-conceived socio-cultural norms, religious beliefs, gender assumptions and in some instances on the marital status of their parents. The latter standard, which could broadly be identified as an expression of cultural relativism, mainly focuses on upholding social assumptions, and sometimes contradict with human rights of children.  Many domestic laws attempt to strike a balance between social assumptions and individual requirements, and this balance in any domestic law could find its place somewhere in universalism, which focuses on the rights of the child, and cultural relativism, which focuses on parental power. Sometimes the domestic law may be somewhere in between. 

In a plural legal tradition, there is always a risk of ‘cultural considerations smuggled into the children’s rights domain’
 and culturally coloured visions of human rights to supersede basic human rights. 
Human nature is a social as well as a ‘natural’ product,
 and diversity is the essence of social life. Undeniably, culture is an integral part of the ‘social context’, and as much as the society is subject to change, so does the ‘culture’. However, human nature is universal, and rights based on humanity cannot be denied on the basis of culture. Universality of human nature applies to children as well, and if rights are to be determined on cultural underpinnings, then justice becomes a subjective concept, resulting in diverse childhoods rather than ‘a childhood’.  

The best interests of the child and the right to participate 

The need to recognize the importance for a child to be brought up in his or her own cultural background is recognized in Article 30 of the CRC. However, it needs to be recognized that Article 30 should be interpreted in the light of the overarching principle of the ‘best interest of the child’ recognized in Article 3 of the Convention.  As a result of perhaps the over prominence adhered to the space given for cultural identity, the principle of the best interest of the child has often been subjected to culturally coloured interpretations, thus shadowing the best interest principle in uncertainty. Certain laws of Sri Lanka relating to custody and guardianship of children, particularly relating to the right to participate in such conflicting situations, adopt an extreme cultural relativist position, undermining human rights of children. The CRC Committee notes that, in most societies around the world, implementation of the child’s right to express her or his view on the wide range of issues that affect her or him, and to have those views duly taken into account, continues to be impeded by many long-standing practices and attitudes, as well as political and economic barriers. While difficulties are experienced by many children, the Committee particularly recognizes that certain groups of children, including younger boys and girls, as well as children belonging to marginalized and disadvantaged groups, face particular barriers in the realization of this right.

What is best for the child
 varies according to physical, psychological, social and a plethora of other reasons that applies to a particular child, and is best decided by parents in most cases. However, children’s lives are not considered as a private matter of the parents alone, and where the parental judgment is cast in doubt, the state intervenes as the upper guardian of all minors. 

When the state, through court, decides what is best for a particular child, it is vital for the court to have an adequate understanding of the particular situation and the specific requirements of the child, whose custody is in issue. In order to understand the particular situation and to reach a contextual judgment, the court should inter alia listen to the child. 
On the other hand, every person has a right to participate in the decisions affecting his or her life, and this applies to children as well. Hence participation has been recognized in international
 and regional conventions as a right.

‘Children should not be just passive subjects of social structural determinations …Dependency should not be a reason to be deprived of choice and respect.’

Yet, participation has not been recognized as a ‘right of the child’ in many local jurisdictions, perhaps due to various socio-cultural reasons rather than reasons of practical difficulty. Even though the weight adhered to the child’s views may vary depending on physical, psychological and other factors, but the right to participate in decisions taken over his/her life should not be denied on sociological norms. 
In order to guarantee the right to participate, the law needs to recognize the corresponding duties of the state, parents and third parties. There is a duty cast upon all these parties to afford an opportunity for the child to express his/her views in a conducive environment.   
As Alston and Gilmour-Walsh describes, the following four points are vital for a rational judgment to be taken in any event of decision-making:

1. All options must be known;
2. All possible outcomes of each option must be known;

3. The probabilities of each possible outcome occurring must be known; and

4. The value to be attached to each outcome must be known.
 

Unless the judge is aware of point 4 above, there is a very high risk of s/he being mislead on points 2 and 3.  In a situation where custody/guardianship of a child is in issue, the child’s views are important to be fully aware of point 4. 
Children are human, and are entitled to justice. In order to guarantee justice one should be given the opportunity to express her/his views effectively, and those views should be listened to and taken account of because it is about being involved in and influencing decision making on matters that affect you.
 This is guaranteed in one of the basic principles of natural justice ‘audi alteram partem’, which requires that all parties involved in the dispute should be heard before reaching a judgment. 
The age threshold 
‘The law has typically treated issues of children’s capacity as a matter involving a binary choice. Either the child has the capacity to give sworn evidence or he or she does not…. If he or she has capacity, then it is his or her decision. If he or she does not, then it is the parents’ decision.
    

A child’s ability to make decisions and express them depends on the capacity of the individual child, and imposing an arbitrary age threshold as to when a child becomes mature enough to do this is artificial and could result in unreasonable consequences. 

Even though the CRC does not specify an age threshold on the right to participate, certain domestic laws make strict rules on the ‘age of reason’ based on various grounds. This distinction denies children, who are below the specified age limit, the right to express views in court, regarding their preference in custody and guardianship. 
The age threshold in many domestic laws is determined on socially and historically situated narratives rather than medical or sociological proof. 
 Therefore, its validity and blind adherence needs to be reassessed.

It is important for the law to determine who a child is, and for this determination, the specification of age perhaps, is the best possible way. However, an age threshold should commensurate with the nature of the issue. On the other hand, the age is not always a fool-proof criterion of capacity, which varies according to the physical, psychological and social maturity of an individual. For instance, an elderly schizophrenic’s capacity to form his own views and express them is very much lower than a normal teenager’s.
 Therefore, it is not rational for the law to limit the capacity to express voluntary and independent views on the age criteria. 
If the age threshold is based on the capacity of the child, then the capacity should be medically proved and be adopted across the board in all legal action. There have been instances in Sri Lanka as well as in other countries where children’s evidence have been incorporated in criminal proceedings. The Evidence (Special Provisions) Act of Sri Lanka provides for a child, irrespective of age, to testify in court.
 If very young children are considered as capable in giving testimonies in legal proceedings, there should not be any reason as to why they should not be considered capable in expressing views in situations where decisions affecting their own lives are taken. Shedding new light to this controversy in the English law, the House of Lords unanimously decided in Re W (Children) that irrespective of age, children in family proceedings should be called to give live evidence in court if the advantage it would bring in deciding the case outweighs the risk of harm to the welfare of the child.
 Hopefully this judgment would set the standard on the law relating to participation and would eventually recognize participation as a right of every child.
The right to be heard and to participate as recognized in the UNCRC

The Convention recognizes the child as a subject of rights, and the nearly universal ratification of this international instrument by States parties emphasizes this status of the child. 
The right of all children to be heard and taken seriously constitutes one of the fundamental values of the Convention. 
 It addresses the legal and social status of children, who, on the one hand lack the full autonomy of adults but, on the other, are subjects of rights.

The Committee on the Rights of the Child has identified article 12 as one of the four general principles of the Convention.
 Recognizing the dignity and worth of a person below the age of eighteen, the CRC compels the states parties to assure to the child, who is capable of forming his or her own views, the right to express those views freely in all matters affecting the child, the views of the child being given due weight in accordance with the age and maturity of the child. 
 It becomes necessary therefore for the state parties to take adequate legal and administrative measures for a child, whose guardianship and custody are in issue, to express his/her wishes, and  the court should, taking into consideration the capacity of the child to form an independent and an informed decision, give due regard to those wishes. 
  

As recognized in General Comment 12, the term ‘participation’ has evolved and is now widely used to describe ongoing processes, which include information-sharing and dialogue between children and adults based on mutual respect, and in which children can learn how their views and those of adults are taken into account and shape the outcome of such processes.
 The General Comment further provides that the child, however, has the right not to exercise this right, because expressing views is a choice for the child, not an obligation. States parties have to ensure that the child receives all necessary information and advice to make a decision in favour of her or his best interests. 

In light of the international standards and the established jurisprudence the autonomy of the child should be respected in law, and it should be in accordance with the evolving capacity of the child.
Experience of Sri Lanka
Since Sri Lanka is a dualist country, the CRC does not become a part of the domestic law on ratification. There has to be an enabling statute. Such an enabling statute has not been passed by the Parliament vis a vis the CRC, and in absence of such domestic action on the part of the state, the spirit of the convention can only be empowered through judicial interpretation. 
However, irrespective of the Constitutional provisions that guarantee equality before the law and equal protection of the law to all citizens and the Children’s Charter, which is in line with the standards recognized in the CRC,
  the judicial response has been more in favour of the socio-cultural norms, which protect the concept of parental power rather than the rights of the child. 
This part focuses on these two lines in analyzing how the child’s right to participate has been recognized and construed under the Muslim law and General law in Sri Lanka in the sphere of custody and guardianship.
 Both these laws are unwritten on custody/guardianship issues, and therefore one has to look for sources in common law, authoritative writings and judicial interpretations. 
Muslim law

A common feature in Muslim law is the close family structures mostly based on patriarchal values and familial ideologies,
 and guardianship and custody of children are linked to these family structures. In spite of its patriarchal basis, Muslim law recognizes the mother’s preferential right to custody over minor children, subject to father’s right to guardianship. However, the ‘age of minority’ in Muslim law deviates from the standard recognized in the CRC
, and depends mainly on the sex of the child and the purpose to which the age relates. 

According to Shafi law, legitimate female children remain under the custody of the mother until they marry, and according to Hanafi law, until they attain puberty.
   In both schools of law, seven years is considered as the ‘age of reason’ for male children. Accordingly, boys remain with the mother until they are seven years old, and thereafter can choose to remain with the mother or to go to the father. 
 However, mother’s custodial right on all legitimate children is always subject to the natural guardianship right of the father. 
 Custody is denied to the mother if she is proved to be an apostate, wicked or untrustworthy person, where the custody will be awarded to female relatives of the child, most favourably on the mother’s side.
  
Evidently, the basis of the Islamic principle of awarding the custody of a minor to the mother or female relativeswhile preserving the father’s right to guardianship is the best interest of the child.
 In Subair v. Isthika
, the Supreme Court held that the main consideration of the court was the welfare of the child. A similar view has been expressed in Re Wappu Marikar
, Mohamedu Casim v. Casie Lebbe
, and Hameen v. Maliha Baby.
 
Recognition of the freedom of choice at a comparatively younger age iscommendable, though, limiting the choice to the mother and the father sometimes may not benefit the child. There could be exceptional situations where living with either parent is contrary to the best interest of the child.
While a Muslim male child as young as seven years old is considered capable of forming his own decision regarding his custodian, female children are not considered mature enough to make a decision until they marry or attain puberty. Since an issue of parental custody do not arise after marriage, in the eyes of this law females never become mature enough to express their views in this regard and remain a ward until marriage or puberty. The best interest of the child bears a different meaning with regard to female Muslim children, clearly discriminating them on the basis of gender, contrary to the principle of equality recognized in Article 2 of the CRC as well as Article 12 of the Constitution of Sri Lanka.
 
With reference to custodial rights, the Muslim law makes a difference on the basis of the marital status of the child’s parents as well. A non-marital child is considered a filius nullius and the natural father is excluded from guardianship and related obligations. A non-marital child is subjected to the mother’s guardianship until the child is seven years old in the case of a boy, and until puberty in the case of a girl. 
 

These Muslim laws provide a classic example for the influencing of culture on the best interest principle. In Muslim law the principle has not been construed taking the rights and interests of the child, instead has been influenced by the pre-conceived notions of gender, legitimacy and parental power, thus undermining the autonomy and the freedom of expression and choice of a custodian, particularly of the female child.  
General law

The existing general law relating to custody and guardianship in Sri Lanka is mainly based on principles received from the English law and Roman-Dutch law. It is not codified, and the present law is mainly the jurisprudence and the procedure is laid down in the Civil Procedure Code
. The Tsunami (special provisions) Act
 provides guidance on substantive and procedural issues relating to custody, guardianship and adoption of minors, who were destitute because of the specific natural disaster and has introduced the concept of foster care.

Under the general law all persons below the age of eighteen, irrespective of sex, are minors. 
  The general law of Sri Lanka however, makes a distinction between marital and non-marital children. In a series of judicial pronouncements the general law has established the legal recognition that the father is the natural guardian of marital children, and thus enjoys a preferential right of guardianship over them, while the mother is the natural guardian of non-marital children. 
 

The concept of ‘parental power’ had been the guiding principle, and the ‘preferential right of the father’ had been the rule in custody and guardianship issues under the general law. The preferential right of the father over his marital children was so entrenched in the law that in the often cited judgment of Ivaldy v. Ivaldy
, the Supreme Court pronounced that the father could not be deprived of the preferential right to custody and guardianship unless there is danger to life, health or morals of the child. This is not to say that the court disregarded the importance of upholding the best interest of the child, but the principle has been interpreted under the influence of the deeply entrenched norms of preferential right of the father,
 and participation has not been recognized as a right of the child. 

Courts of Sri Lanka have, in a few occasions, shifted its focus from the rigid rule of ‘preferential right’ towards the concept of ‘the best interest of the child’. For instance in the early case of Weragoda v. Weragoda 
 it was held that the instances laid down in Ivaldy are only a few examples of special grounds upon which the court can interfere with father’s preferential right, and that the paramount consideration of the court in custody disputes should be the welfare of the child. This approach was followed by a few cases like Fernando v. Fernando
 and Kamalawathie v. de Silva
. 
However, the scales of justice were more in favour of the concept of parental power rather than the best interest of the child until the latter principle was strongly emphasized by the Court of Appeal in Jeyarajan v. Jeyarajan
where the court held that the paramount consideration in custody disputes should be the best interest of the child. 
In keeping with the tide of socio-cultural change and the emphasis on the rights of the child in domestic and international sphere, the court has given recognition to the principle of best interest of the child as against the rights of parents or third parties. However, the lack of legislative guidelines on the substantive law and as to how the court should determine what is best for the particular child, gives a leeway to the court to decide what seems to be the best for the child, and as a result judicial interpretation could be coloured by attitudes and beliefs of individual judges. In this context, recognizing participation as a right becomes a necessity and perhaps this would lead the court to determine what is best for the child. 

None of the Sri Lankan judgments discussed above has recognized the importance of upholding participation as a right of the child, irrespective of his/her age nor has questioned the rationale for the age threshold laid down in Muslim law. In this context, where judicial activism is slow, it becomes necessary to give statutory recognition to participation as a right of every child and to lay down clear legislative and administrative guidelines as to how the administration of justice should make way for children to express their views freely.
 

The importance of considering the best interest of the child ‘in all matters concerning children, whether undertaken by public or private social welfare institutions, courts, administrative authorities or legislative bodies, has been statutorily recognized in year 2005 in the ICCPR Act.
 Yet, the ICCPR Act or the Civil Procedure Code does not specify as to how the best interest of the child can be ensured, thus failing Sri Lanka of its international obligations particularly those under the CRC.
 
This is not to say that children are not given an opportunity to voice their views in court; children are heard in court depending on the judge’s discretion. Yet, the child’s wishes, even if heard in court, are not taken very seriously, nor a proper court atmosphere for the child to express his/her wishes freely is generated for the realization of rights recognized in the Constitution, the Children’s Charter and the CRC.  Courts hardly use these as guidelines to interpret domestic laws, thus missing an opportunity to hear the requirements of a child. On the other hand, the court procedure is extremely adversarial and the atmosphere is not child-friendly.
 In this context, a need exists to recognize this right via statute law, and all children irrespective of their religious/cultural differences, should be entitled to this right.  
Without adhering to an artificial age threshold, the admissibility of the child’s wishes could be based on the capability and maturity of the child, which can be decided by a child specialist, or where it is impossible to obtain the services of such a person, to be determined, after recording reasons for not doing so, by the court itself. The weight attached to the child’s views may vary according to the age and maturity of the child.

Whilst it is necessary to recognize cultural identity and values, it should also be recognized that rights of children to participate in making their life choices cannot be denied on artificial age limitations, and definitely not on gender differences. Hence ‘participation’ should be recognized as a ‘right’, because for the simple reason that a lesser standard would affect children’s lives, perhaps more adversely than the adults dare to think.      

Conclusion
The difficulties that may arise in upholding the rights of children in a cultural context where more weight is attached to patriarchal values than to rights of people, and in a social fabric which still strive to dominate the lives of children according to adult norms rather than encourage children to grow into mature individuals, cannot be over emphasized. The principle of the best interest of the child is only a façade where children are considered as passive objects until they reach a certain age or until they are given in marriage. This is evident in the variety of interpretations given by courts, influenced by cultural and/or religious practices or beliefs, to the principle of the best interests of the child. The courts have almost always construed the phrase not in accordance with the actual interests of the child, but in keeping with the standards set by the society. 
While it is accepted that the principle of the best interest of the child or of any person for that matter, cannot be confined to a cultural vacuum, a                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                            violation of human rights resulting from extremist interpretations given to the principle on cultural or religious bias also is not tolerated.  
The necessity to have a balanced approach with specific guidelines to the best interest principle becomes urgent hence. The proper balance should necessarily place the child at the main focal point, and should be preferred to the other concerns, be they cultural, religious or social. 

In absence of a clear and definite description for the principle of the best interest of the child, a human rights-based interpretation is preferred to a cultural relativist one.  Perhaps the best way for the courts to ascertain whose rights should be upheld when it comes to the custody and guardianship of a child, should be the best interests standard in the light of the right to life, development, protection and participation. A willing child should be given the right to express her/his views regarding the important decisions affecting her/his life, depending on her/his maturity and capability. 

Rights have no meaning without corresponding obligations; thus the legal system should have a framework which outlines the extent of the right, its limitations and the corresponding duties and obligations of the parents, the court, and other relevant parties.  

The court procedure should be non-adversarial, where the atmosphere is child-friendly. In order for the realization of right to be heard and to participate, the process should be transparent and informative, respectful for children, child-friendly, inclusive of child’s views, supported by training of staff, safe and sensitive to risk, accountable, and the child should express his or her views voluntarily.

Giving recognition to the right to participate should not be a daunting task in the presence of the guarantees entrenched in the Constitution of Sri Lanka. The questions on custody and guardianship are matters directly and intimately connected to the right to life reflected in the fundamental rights recognized in the Constitution. 
 On the other hand, the equality clause of the constitution guarantees not only the equality before the law but also the equal protection of the law, which binds the courts to ensure the realization of fundamental rights guaranteed in the constitution to every citizen of Sri Lanka including children. 
 

The quest for justice for children should not be curbed by culture because child in any colour, in any language, in any climate means the same – A child. 

�  Boberg PQR ‘The Law of Persons and the Family’1977, Juta, p.460 


� For a fuller account of the rights and obligations of custodians, see Scarenguivel S.- ‘Parental and State Responsibility for Children: The Development of South African and Sri Lankan Law’ Stamford Lake, 2005, pp2-39


� Whiteley v. Leyshon 1957 (1)PH B 9(D), V  v. V 1998 (4) SA 169 


� Kustner v. Hughes 1970 TPD (3) SA 622 (W), W v. S and Others 1988 (1) SA 475 (N)


� Gillick v. West Norfolk A.H.A. (1985), 3 WLR 830, Re E (A minor) (1992) 3 Med LR 342,  Re S (A minor) (1994) 2 FLR 1065, Re W [1992] 4 All ER 627, For an analysis of the judgment in the Gillick case, See Freeman M. Rethinking Gillick ,The International Journal of Children’s Rights, 13: 2005, p.201-217


� R v. Janke and Janke 1913 TPD 382, du Preez v. Conradie and Another 1990(4) SA 46 (B) 


� This is recognized in Article 3(2) of the CRC according to which states Parties undertake to ensure the child such protection and care as is necessary for his or her well-being, taking into account the rights and duties of his or her parents, legal guardians, or other individuals legally responsible for him or her, and, to this end, shall take all appropriate legislative and administrative measures.


�  Article 5 of the CRC thus recognizes powers and obligations of the parents: ‘States parties shall respect  the responsibilities, rights and duties of parents or, where applicable, the members of the extended family or community as provided for by local custom, legal guardians or other persons legally responsible for the child, to provide, in a manner consistent with the evolving capacities of the child, appropriate direction and guidance in the exercise by the child of the rights recognized in the present convention.’ 


�  [1986] 1 AC 112


�   [1958] 60 NLR 287


� [1915] 18 NLR 481


�  14 NLR 225


�  [1967] 70 NLR 405


�  Emphasis is mine.


�  The judgment referred to Amir Ali: Mohammedan Law. Vol.II, 5th ed. P.251


� M. Freeman - Sociology of childhood and children’s rights. – The International Journal of Children’s Rights 6 (1998), p.441


� Spiro E. - ‘Law of Parent and Child’ 4th ed. (1985), Juta, p.30


� Bainham A. & Cretney S. - Children-The Modern Law, 1993, Jordan Pub, p.9.  


� This is based on the concept of marital power. See Goonesekera Savitri -  THE BEST INTERESTS OF THE CHILD: A SOUTH ASIAN PERSPECTIVE, atp. 120  in The Best Interests of the Child, Philip Alston ed, Clarendon Press,1994, p.117-147


�  Legitimation of an illegitimate by the subsequent marriage of his parents has the effect of transferring the parental power from the mother to the father. See Boberg PQR. -The Law of Persons and the Family,1977, Juta, p.315 


� Article 2 (1) of Convention on the Rights of the Child states that ‘States Parties shall respect and ensure the rights set forth in the present Convention to each child within their jurisdiction without discrimination of any kind, irrespective of the child's or his or her parent's or legal guardian's race, colour, sex, language, religion, political or other opinion, national, ethnic or social origin, property, disability, birth or other status.’ 


�  [1999] 1 SLR 113


� [1967] 70 NLR 405


�  Infra p.3 


� Philip Alston and Gilmour-Walsh Briget -THE BEST INTERESTS OF THE CHILD:Towards a Synthesis of Children’s Rights and Cultural Values, 1996, (based on The Best Interests of the Child: Reconciling Culture and Human Rights, 1994, Oxford University Press) p.5


� Jack Donnelly - Cultural Relativism and Universal Human Rights, Human Rights Quarterly,6 (1984),  p.400, at p.403 


�  Article 4 of CRC General Comment 12


� The South African Supreme Court in Mc Call v. Mc Call 1994 (3) SA 201(c), laid down a comprehensive list of factors to be considered when deciding the ‘best interest of the child’. 


� CRC Art.12, General Assembly Resolution A/RES/S-27/2,(2002) ‘A world fit for Children’ Para 7(9)


� SAARC Convention on Regional Arrangements for the Promotion of Child Welfare in South Asia, 2002.


� Freeman M. - Sociology of childhood and children’s rights. – International Journal of Children’s Rights 6 (1998), p.440


� Alston P. and Gilmour-Walsh B. - ‘THE BEST INTERESTS OF THE CHILD: Towards a Synthesis of Children’s Rights and Cultural Values, 1996, (based on The Best Interests of the Child: Reconciling Culture and Human Rights, 1994, Oxford University Press)


� CIS – PARTICIPATION – Policy and Legislation, � HYPERLINK "http://www.childreninscotland.org.uk/html/par-leg.htm" �www.childreninscotland.org.uk/html/par-leg.htm�, accessed on 12/3/2008 


�  Parkinson P. and Cashmore J. - ‘The Voice of a Child in Family Law Disputes’, Oxford University Press, 2008, p4-5


�  Shaffner L.- An age of reason: Paradoxes in the US legal construction of adulthood, The International Journal of Children’s Rights, 10 �(2002) 201-232, 


� Freeman M. - Rethinking Gillick ,The International Journal of Children’s Rights, 13: 2005, p.201-217 atp.212 expresses similar views.


� Act No.32 of 1999, s.2


� Reported in the ‘law gazette’ on 11.03.2010 available on � HYPERLINK "http://www.lawgazette.co.uk" �www.lawgazette.co.uk� accessed on 12.03.2010


�   Article 18 of General Comment 12 on the CRC


�  Article 1 of Annex. IV of the Report of the Committee on the CRC, 2010


�   General Comment 12 


�  Article 12


�  See further article 9 of the CRC


�   Article 3 of General Comment 12 on the CRC


�  Article 16


� Constitution of Sri Lanka, 1978, Article 12


� Only these two laws will be discussed here since the Kandyan law and Thesawalamei in this regard have given way to General law on these issues.See Goonesekera S.- Sri Lanka Law on Parent and Child, 1987, Gunasena, at p. 238


� Subject to these basic norms, laws and traditions applicable to a Muslim depend on the sect to which he/she belongs.


� CRC recognizes ‘every human being below the age of eighteen years’ as a child, but also recognizes variations of the applicable personal laws. See Article 1.


� Shafi and Hanafi are the two main schools of Islamic law applied in Sri Lanka.


�  Ameer Ali-‘Mohammedan Law’ Vol. II, p.251


�  Subair v. Isthika (1974) 77 NLR 397


�  Ibid.


� This has been affirmed by Muslim authorities. See Tyabji in Principles of Mohammedan Law, 1913, p.207


� (1974) 77 NLR 397


� 14 NLR 225


� 29 NLR 136


� 70 NLR 405


� Article 12(2) provides ‘No citizen shall be discriminated against on the grounds of race, religion, language, caste, sex, political opinion, place of birth or any such grounds.’


� Fyzsee A.A.A. - Outlines of Muhammedan Law’, 3rd ed. 1964, Oxford, p.189-192


� Ss.620, 621 & 622 of the Civil Procedure Code No. 2 of 1889 provides for custody, maintenance and education of minor children. 


�  No. 16 of 2005


� The law recognized different ages of maturity for girls and boys, before a uniform age of majority was introduced [by Age of Majority (Amendment) Act No.17 of 1989] for all except for those governed by Muslim Law. For instance under the General Marriages Ordinance, marriageable age for boys were different to that of the girls before it was amended in 1977.


� Ivaldy v. Ivaldy (1956) 57 NLR 568, Madulawathie v. Wilpus (1967) 70 NLR 90, Rajaluxmi v. Sivananda Iyer (1972) 76 NLR 572 are some of the Supreme Court judgments where the idea of preferential right of the father, with regard to marital children, was upheld.


� (1956) 57 NLR 568


� Madulawathie v. Wilpus (1967) 70 NLR  90, Karunawathie v. Wijesuriya 1980 (2) SLR 14


� This has been mentioned in the concluding observations of the   Committee on the Rights of the Child on Sri Lanka in 1995, at p.3


�  (1961) 59 CLW 59


� (1968) 70 NLR 534


� (1961) 64 NLR 252


� (1999) 1 Sri LR 113


� See Goonesekera Savitri - THE BEST INTERESTS OF THE CHILD: A SOUTH ASIAN PERSPECTIVE, p.117-147, at p. 134  in The Best Interests of the Child, Philip Alston ed. Clarendon Press,1994, where she states thus: “The basic problem in  any event in ascertaining the wishes of a child in Sri Lanka lies in the absence of a procedure for ensuring that this information is available to court.”  


� International Covenant on Civil and Political Rights Act No.56 of 2007, s.5(2) 


�  Articles 9 and 12


� The jurisdiction to hear and determine custody/guardianship issues of both Muslim and non-Muslim parties, is vested in the District Court. See The Civil Procedure Code ss.619-622, and the Muslim Marriage and Divorce Act No.13 of 1951, which does not include custody/guardianship in the ‘Powers of Quazis.  


�  As recognized in CRC, Art.12


�  Article 134 of Annex. IV of the Report of the Committee on the CRC, 2010


� See the Supreme Court judgment in Karunathilaka v. Jayalath  de Silva and others 2003(1) SLR 35, for  a wider interpretation of the right to life.  


� See further Goonesekera Savitri -THE BEST INTERESTS OF THE CHILD: A SOUTH ASIAN PERSPECTIVE, p.117-147, at p. 145  in The Best Interests of the Child, Philip Alston ed. Clarendon Press,1994





6

