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Abstract

Proof of marriage is necessary to establish legal relationships and benefits such as inheritance rights to property, legitimacy of children, widows’ and orphans’ pension entitlements etc. that supersede marriage. As per the existing laws of Sri Lanka, marriage can be proved by documentary evidence of registration of marriage and/or of performance of recognized customary rites. Though registration is not mandatory for non-Kandyan marriages, it has almost become so in practice. 

People have lost lives, property and also documentary evidence of entitlements and relationships as a result of war. The widows/widowers and children, of those who have died/disappeared during or immediately after the war, may also have lost documentary evidence to establish their legal relationships that enable them to claim the afore-mentioned rights and entitlements. Most of the dead/disappeared being male, women, both as widows and as mothers, have become destitute, and their inability to establish marriage makes them even more vulnerable. 

In this context, application of the same rules/standards of law to this marginalized group would further discriminate them. Hence, the situation calls for positive legal and administrative measures to guarantee equal protection of the law to those who have been disadvantaged due to social and political causes. 

The proposed article addresses the kind of affirmative action that should be taken within the existing national and international legal/policy standards, to ease the burden of proof of marriage of this group, thus guaranteeing them equality.
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Introduction
‘...justice requires not only that identical cases be treated identically, but also that different cases be treated with respect to their differences. Substantive equality also obligates states to change laws that discriminate on their face, sometimes known as constituting direct discrimination, and that discriminate indirectly, meaning in their effect.’
 

Human rights are universal and integrated. They are birth rights and are applicable to the human kind irrespective of whether the rights are expressly recognized in the form of conventions, laws, etc. However, when they are written and agreed upon by a state, such states party becomes obliged to fulfil its duty in realising the rights within their jurisdictions. This duty on the part of the states could take various forms; enacting, amending or abolishing legislation or even taking special course of administrative and/or judicial action to remedy a situation of violation/denial of human rights. 

‘Equality’ and non-discrimination are two arch-pillars of human rights and often recognized as two sides of the same coin. However, equality does not necessarily mean equal treatment at all times, and such ‘equality in treatment when situations are unequal can help to entrench discrimination and injustice.
 Accordingly, there may be instances where an individual or a group of individuals has to be separated from the others and treated differently in order to guarantee them substantive equality. This may be required inter alia in situations where, due to natural or man-made causes, the individual / the group of people have been subjected to a situation which has not been experienced by others. In order to guarantee them equality of rights, equality of opportunities and equality of results of such rights and opportunities, they have to be treated differently, and in order to ensure them the realization of their rights, and to level the playing field, affirmative action may have to be taken. 
People in the war-affected areas of Sri Lanka could be recognized as such a group of people who have undergone untold hardships due to the conflict situation in the country for a considerable period of time. Even though every citizen of Sri Lanka who lived in the country during the past three decades, and even those to be born in the country for some time to come, can be broadly termed as war-affected, those who lived in the North, East and in areas considered as ‘border villages’ of the country and experienced the trauma of the last lap of the war and especially those who have become displaced as a result of war are the worst affected victims of the war. Undeniably women, men and children all suffered the effects of war. However women, mainly due to sociological gender stereotyping, which are often receive legal recognition also, face additional problems and hardships and as a result, are subjected to multiple discrimination. Thus, civilian women who lived in these areas, ex women combatants, and widows of ex-LTTE cadres, thus become the direct subject matter of this paper, and it is proposed that these women should be recognized as a specific group in need of.
     
According to Ministry of Child Development and Women’s Affairs, ‘about 89 000 females were widowed due to the war
 and had no means of income to support them and their family. Out of this, 40 000 are in the North and 49 000 are in the East. The Deputy minister of Child Development and Women’s Affairs is quoted to have said that about 25 000 are from Batticaloa, of which 12000 are below the age of 40 years, and about 8000 of them have three children, but none of them have any mode of income. Other resources state that there are around 23,000 widows in the Northern Province, and in the Kandavali area alone out of 6957 families, 697 are headed by widows. As per the news report the situation is ‘more or less the same in most of the other divisions in Wanni district’ and ‘can even be worse’. The report goes on to say that in Kandawali, there are 120 orphaned children and 456 with single-parent, and that most of these orphans stay with their grandparents. 
  
Even though the published figure may not give the exact picture,
 it indicates the gravity of the problem and the government’s recognition of the special situation in the area. In this context, application of the same rules/standards of law to this marginalized group would further discriminate them. Recognizing the effect that may be compounded due to loss of documentation needed to access local services including housing, maintenance, livelihood development and related social and economic rights, and the resulting discriminations that may be caused, the CEDAW Committee states ‘Access to identity documents and legal status must be ensured as a prerequisite to equal access and enjoyment of many rights...refugee and internally displaced women who lack adequate registration and personal documentation, including identity cards, marriage certificates, divorce certificates and birth certificates for their children, have often been denied freedom of movement and access to basic rights’.
 The Committee reiterates that such discriminations violate Articles 3, 15, 13 (b), 14 (2) (g) of the CEDAW Convention.
 In such situations the state certainly has a legitimate and substantial obligation towards its citizens to take adequate legal and administrative measures to ameliorate the disabling conditions
 and ensure equality.
People have lost lives, property and also documentary evidence of entitlements and relationships, as a result of war. The widows/widowers and children, of those who have died/disappeared during or immediately after the war, may also have lost documentary evidence to establish their legal relationships that enable them to claim the afore-mentioned rights and entitlements. Most of the dead and the disappeared are being male, women both as widows or wives of missing persons and as mothers, have become destitute, and their inability to establish marriage makes them even more vulnerable since ‘marriage’ provides the basis for many of their entitlements and legal rights. As stated in the UN ECOSOC review, ‘Whereas most combatants in armed conflicts are male, it is civilian women and children who are the majority of casualties, refugees and internally displaced.’  
The reality of the vulnerability of war-affected women could be identified by the following concluding comment made on 18 August 2004 by the CEDAW Committee to Angola: 

‘While recognizing the efforts undertaken by the State party aimed at the reconstruction of the country and its socio-economic fabric after the long years of armed conflict, including repatriation, rehabilitation and resettlement of refugees and internally displaced persons, the majority of whom are women, the Committee is concerned that the widespread poverty among women and the poor socio-economic conditions are among the causes of the violation of women's human rights and discrimination against them. The Committee is especially concerned about the situation of women in rural areas, women heads of households, women refugees and internally displaced women returning to their places of origin or migrating to the cities, who often lack access to health, education, services and means and opportunities for economic survival.’
Women, mostly married women with or without children consist of a group of especially vulnerable people who, in addition to violation of human rights as any other war-affected person, face added discrimination for the simple reason of being female in the post-war situation. This is especially so in the Northern Tamil community due to socio-cultural constraints. The situation requires comprehensive assessment and analysis of the specific needs of women in the area, and warrants introduction of result oriented policies, regulations and laws to adequately address the issues in a realistic way, which makes access to justice and development possible. The existing laws and administrative mechanisms would not be sufficient to address the special needs of women in these areas, and sometimes the laws and structures would obstruct the realisation of their rights. The discriminatory socio-economic condition created by the long drawn war situation, provides enough justification for policy makers to identify the women of this area as a group of people with specific needs, and to create enabling mechanisms specifically focussing them. As Brest and Oshige point out, ‘Policies that may seem “neutral” to a dominant group may have quite different meaning for the members of racial or ethnic groups.’

In addition to patriarchal ideologies that underlie the legal system of Sri Lanka, women in the North and East are additionally discriminated, inter alia, due to:

· Discriminatory laws that prevent women from inheriting, owning, occupying or accessing land and other forms of property; 

· Discriminatory laws that prevent women’s access to loans and credit, either absolutely or in the absence of a male guarantor; 

· Discrimination against women-headed households and women without male relatives exacerbated by grieving for dead or disappeared male relatives;  

· Discriminatory laws against widows and women whose husbands have been missing, and who cannot produce documentary proof on their marriage, face added problems relating to claims of state lands, other monetary relief usually granted to the ‘head of the house-hold’;

· Discriminatory status they will have to face under Thesawalamai law whenever they intend to sell/mortgage/dispose of their property.  

The situation calls for positive legal and administrative measures to guarantee equal protection of the law to those who have been disadvantaged due to social and political causes. The effort on the part of the government should necessarily focus on strengthening new household structures whereby the serious consideration of gender dimensions, and addressing opportunities and barriers faced by women are a must.
 Ensuring financial support in the context of post-conflict reconstruction is extremely important for the empowerment of women for two reasons (a) economic empowerment is a pre-requisite for sustainable development and (b) the concept of transitional justice has been moulded in the context of economic and social empowerment.

In this context, this paper seeks to emphasize the necessity to concentrate on the broader aspect of the right to access to justice, and more specifically the hardships that the war-affected women will have to face due to lack of documentary evidence in realising their property and/or financial entitlements and rights relating to support, inheritance and such other benefits. Based on this requirement, the paper focuses on the necessity to take affirmative action or special measures within the existing national legal framework to ease the burden of proof of marriage of these women, thus guaranteeing them substantive equality in the light of international standards.

An overview of the existing legal requirements
Proof of marriage is necessary to establish legality of marital relationships and to claim the benefits that supersede marriage, such as inheritance rights to property, legitimacy of children, widows’ and orphans’ pension entitlements etc. As per the existing laws of Sri Lanka, except for the Kandyan Marriage and Divorce Act,
 marriage can be proved by documentary evidence of registration of marriage and/or of performance of recognized customary rites. Though registration is not mandatory for non-Kandyan marriages, and customary marriages are recognized in law, the general tendency is to register one’s marriages, and in such marriages evidence of the marriage is the certificate of marriage issued by the Registrar/Minister.

Under the Matrimonial Rights and Inheritance Ordinance
 and the Matrimonial Rights and Inheritance (Jaffna) Ordinance
, the widow of a person who has been legally married to the dead person at the time of his marriage is entitled to a specified portion of the dead person’s property. While the Matrimonial Rights and Inheritance Ordinance grants a widow ½ of the entire property of her dead husband
, Jaffna Matrimonial Rights and Inheritance Ordinance, as interpreted by the judiciary
, permits a widow ¾ of the entire Thediathettam property (property acquired during the marriage).
 In both occasions proof of marriage is a pre-requisite to claim these rights and in the majority of cases where the marriage is by registration, the best evidence to prove marriage is the certificate of registration. Proof of marriage is also necessary to claim maintenance from a dead husband’s property, insurance benefits or other sources. The widows’ and Orphans’ Pension Fund Act
 also makes it mandatory to prove marriage in order to become entitle to the benefits granted to a widow. 
On the other hand, the inability to prove marriage renders the children illegitimate, thus denying them inheritance and maintenance rights from the father’s property and also deny them the right to claim other benefits such as insurance claims, pension and the provident fund, gratuity etc. as legitimate children would, and even the right to claim support from the dead father’s property unless the paternity is proved. As a result the sole responsibility to support the children falls on the surviving mother.
Such denial of legal entitlements and benefits due to lack of documentary evidence could be identified as gross violations of economic and social rights, and in need of urgent rectification. However, these concerns are the least addressed by the authorities, even though they are some of the immediate and pressing concerns of the women particularly of the Northern Sri Lanka. The importance of these issues cannot be over emphasised when one looks at the available data. The irony of the Sri Lankan situation however, is that these issues are either not addressed at all and/or not included in the priority list in the development or reconstruction strategy. Looking at the issue from an economist’s point of view, Coleman comments that ‘nothing is more central to development than the economic, political and social participation and leadership of women. This is particularly true in post-conflict societies, where women often make up the majority of the population and have primary responsibility for raising the next generation.’
 From a human rights point of view it may be contended that economic rights cannot be lower-rated as against other rights because economic rights and civil rights are inter related. On the perspective of natural justice, it needs to be recognized that no one should be victimized for the wrongs committed by others.  
State responsibility towards Post-Conflict reconstruction

It is said that ‘winning peace’ is a bigger challenge than winning the war, and rebuilding the nation is a complex and long-term process. Reconstruction consequent to a war situation is multi-dimensional and includes the establishment of credible and functioning judicial system.
 This refers not only to the application of the existing law, but also to the introduction of new laws and regulations on a needs-basis. These may be permanent measures as well as temporary special measures by way of affirmative action. Referring to the Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian Law, 
 Professor Christin Chinkin says that international law requires States to adopt ‘appropriate and effective legislative and administrative procedures’ for ‘fair, effective and prompt access to justice.’

The necessity to take affirmative action has been described in the renowned judgment of  Justice Powell in University of California Regents v. Bakke
 thus: ‘Where there is discrimination between individuals or groups, the governmental interest in preferring members of the injured groups at the expense of others is substantial, since the legal rights of the victims must be vindicated. In such a case, the extent of the injury and the consequent remedy will have to be judicially, legislatively, or administratively defined. Also, the remedial action usually remains subject to continuing oversight to assure that it will work the least harm possible to other innocent persons competing for the benefit. Without such findings of constitutional or statutory violations, it cannot be said that the government has any greater interest in helping one individual than in refraining from harming another.’ The relevance of Justice Powell’s vision cannot be more applicable to Sri Lanka than at this juncture.
State responsibility in post-war reconstruction has been expressed in the UN Security Council Resolution 1325 which calls on all actors involved, when negotiating and implementing peace agreements, to adopt a gender perspective, including, inter alia: (a) the special needs of women and girls during repatriation and resettlement and for rehabilitation, reintegration and post-conflict reconstruction.
 

The CEDAW Committee too, in its forty fourth session, recognized the importance of taking temporary special measures ‘targeting women for livelihood initiatives to enhance their self-reliance and integration prospects, especially in households headed by females.
 

It has to be recognized that the continued impact of past and present discriminatory practices serve as a barrier to the equal enjoyment of economic, social and cultural rights of war-affected women and children whose fathers have been killed in the armed conflict. 
The rationale for affirmative action

“…the goal of eliminating discrimination or remedying the present effects of past discriminatory practices can serve as a compelling justification for the use of race-based classifications.”

A State certainly has an obligation to ameliorate or eliminate where feasible, the disabling effects of identified discrimination. This has been expressly recognized by the United Nations Human Rights Committee when it states that the principle of equality sometimes requires states parties to take affirmative action in order to diminish or eliminate conditions which cause or help to perpetuate discrimination prohibited by the Covenant. This has been recognized as ‘legitimate discrimination’.
 It has been judicially recognized in the celebrated judgment of Rama Krishna Dalmia v. Justice S R Tendolkar
 that the equality clause of the Constitution forbids class legislation but does not forbid differentiation on reasonable grounds of distinction for the purpose of legislation.
 As such, as far as there is a rational basis, differentiation or classification of people cannot be held discriminatory, and not taking such action where necessary could be held as a violation of state obligations. For instance in the case of Thlimmenos v. Greece
 it was held that the right not to be discriminated against in the enjoyment of the rights guaranteed under the Convention (ICESCR) was also violated when States without an objective and reasonable justification failed to treat differently persons whose situations are significantly different. Accordingly, affirmative action may become necessary to ensure equality amongst peoples.   
For obvious reasons of application, the group of people to whom affirmative action would be applied has to be identified. For this purpose, segregation of people is necessary, and it is vital to distinguish segregation from discrimination. As has been pronounced in Plessy v. Fergusen
 segregation does not in itself constitute unlawful discrimination. Hence, differentiating people and different groups of people becomes a pre-condition for implementing affirmative action, and such considerations need to be carried out respectfully, in order to guarantee justice and to ensure equality in its substantive sense.
 As stated in Bakke, ‘Those whose societal injury is thought to exceed some arbitrary level of tolerability then would be entitled to preferential classifications at the expense of individuals belonging to other groups’.
 This is necessary in the context where the eligibility to the benefit of the affirmative action depends on group “identity” or “membership”.’
 
Since classification or identification of a group of people is a pre-condition for effectuating affirmative action, and as there are no recognized rules to be used as accepted norms, courts have adopted different and broad objectives at different times. Some are as follows:
1. The classification must be based upon an intelligible differentiation, which distinguishes persons that are grouped together from others left out of the group;

2. The differentiation must have a rational relation to the object sought to be achieved by the statute in question;

3. Effective reconciliation of the socially and politically discriminated group should be the objective;
4. Corrective and distributive justice in the broader society.
IDENTIFICATION OF WAR-AFFECTED WOMEN AS A VULNERABLE GROUP
Like racial and ethnic groups, the group ‘war-affected women’ are social and/or political constructions. Hence they could be identified for reasons mentioned elsewhere in this article, and such classification could be justified under any of the objectives mentioned above. However, it is vital to be mindful of the fact that the classification itself could have discriminatory effect, especially in this particular instance because of the stigma attached to the term ‘war-affected women’. Hence it is necessary to deviate them from the war itself and work out a plan that would send a clear signal to war-affected women themselves, as well as to the community outside the group, that classification does not amount to demeaning but aims at correcting past wrongs committed by other elements. 
Constitutional provisions and International Conventions that substantiate positive discrimination in Sri Lanka
CONSTITUTIONAL PROVISIONS

Affirmative action is not a new concept in Sri Lanka though it has not been a popular policy. It started with the introduction of new educational policies in the ’70s.
 However, affirmative action has not been adopted as widely as it should have been, and has been mainly confined in practice to university admissions. 

However, the mere absence of the use of affirmative action for the realization of human rights in the country does not mean that the legal framework is lacking the means. As Goonesekera points out, ‘Constitutional provisions have been a catalyst for developing a jurisprudence on gender equality.’
 What is necessary therefore is the best use of Constitutional provisions for the empowerment of the discriminated group.  
In this instance the policy of affirmative action could be based on the equality principle guaranteed in the 1978 Constitution of Sri Lanka. The constitution guarantees equality before the law and equal protection of the law.
 This means that every citizen of Sri Lanka is entitled to the equal protection of the law. Access to justice is a pre-condition to equality before the law and equal protection of the law. 
Many or at least a considerable number of war-affected women of the Northern parts of the country do not possess documents that are required in law, thus face a hindrance to the enjoyment of their right to access to justice. It needs to be realized that the major cause for the loss of their documents had been beyond their control. Therefore, it is more than unreasonable to deny them their legal rights for reasons they could not control. Requiring documentary proof from an extremely vulnerable group, who had to make a choice between life and death at a certain point of time, sounds absurd and senseless. Clearly, application of such legal rules in their literal meaning goes against standards of equality recognized in the Constitution. As Justice Holmes stated in Towne v. Eisner
 ‘a word is not crystal, transparent and unchanged, it is the skin of a living thought and may vary greatly in colour and content according to the circumstances and the time in which it is used.’
Article 12 (1) of the Constitution of Sri Lanka guarantees equality before the law, and Article 12 (2) prohibits discrimination on the grounds of race, religion, language, caste, sex, political opinion, place of birth or any such grounds. The war-affected women are mostly Tamil, and they had to undergo severe hardship because they lived in the Northern part of the country. For most of them it was their birth place, and had nowhere else to go. Had they lived in less-affected Southern parts of the country, they would not face the same situation and consequences. In this context, compelling them to do the same as what the women in other parts of the country are required to do, would violate Article 12 (2) of the Constitution, and would amount to discrimination on the basis of race and place of birth.   
The realisation of equal protection of the law depends on access to justice, which requires removal of barriers to such access as a pre-condition. Such removal calls for action by many stake holders, whereby legislature and the judiciary play the lead role. Emphasising on the necessity to take positive action by the state for the realisation of equality, a full bench of the Indian High Court has pronounced that ‘...these declarations and guarantees [of equality] would be meaningless unless provision is also made for the upliftment of such backward classes who are in no position to compete with the more advanced classes.’
 
Corrective mechanisms for the advancement of women are warranted in the Constitution, and as per Article 12(4) special provision could be made by law, subordinate legislation or executive action, for the advancement of women. This provides the Constitutional framework for the introduction of affirmative action for the advancement of war-affected women in the affected areas, and what is called for urgently at this moment are executive direction, legislative action and progressive interpretation by the judiciary.  
However, the same equality provision can be levelled as a strong argument against affirmative action, particularly because the benefit of affirmative action goes, in the main, to Tamils of the Northern Province in Sri Lanka. In fact such preferential treatment contrasts with a literal interpretation of Article 12. This argument has been brought against many governments.
 However, it needs to be realized that the objective of the equality clause of the Constitution is not mere equality on surface but equal opportunities and equality of results. Unarguably, calling for documentary proof of marriage or of anything for that matter, from those who are directly and badly affected by the three decade long war would not guarantee equal access to justice or equality in its substantive meaning but, in fact discriminate them even further. Therefore, affirmative action is needed to level the playing field, and such measures would not be contrary to the equality provision in the Constitution.
  This argument could be defused to a considerable extent by applying the preferential treatment to all war-affected widows and widowers of a selected geographical area, which has been severely affected by the war, irrespective of race or sex differences. 
INTERNATIONAL OBLIGATIONS
Equality and non-discrimination, which are necessarily inter-related and positive and negative aspects of the same principle
, and are overarching principles on which most of the International treaties and conventions are built on. They are arguably jus cogens of international law. While equality imposes a positive duty to treat all individuals on an equal footing according to law, non-discrimination calls for equality to be used as a guiding principle in distribution of rights, entitlements and interests in a given society. Equality can be further classified as ‘individual regarding equality
’ and ‘group regarding equality
’. As has been judicially recognized, women, whether or not identified with an otherwise disadvantaged population, might constitute a group requiring temporary special measures to achieve de facto equality of rights.
 Even though the guarantee of equality is written in the negative form in the Sri Lanka Constitution, all the key International Conventions impose a positive obligation on the state parties to take appropriate legislative and administrative measures to guarantee equality.
     

· Universal Declaration of Human Rights (UDHR)
The principles of equality and non-discrimination pervade the UDHR. The following Articles are more significant:
Article 1   All human beings are born free and equal in dignity and rights.

Article 2   Everyone is entitled to all the rights and freedoms set forth in the Universal Declaration without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.

Article 7   All are equal before the law and are entitled without any discrimination to equal protection of the law.
· The International Covenant on Civil and Political Rights (ICCPR), and the Covenant on Economic, Social, and Cultural rights (ICESCR). 
Both the ICESCR and the ICCPR prohibits discrimination on the basis of sex. The importance of the application of the principle of equality has been illustrated by the UN Human Rights Committee opinion in Zwaan-de Vries v. the Netherlands.
 Further, the ECOSOC
 in their review of the implementation of the Beijing Platform for Action in the ESCAP
 region recognized, inter alia, the importance of the realization of women’s full enjoyment of economic, social, cultural, civil and political rights.

The two principals are embedded in Article 26 of the ICCPR as follows:

‘All persons are equal before the law and are entitled without any discrimination to equal protection of the law. In this respect, the law shall prohibit discrimination and guarantee to all persons equal and effective protection against discrimination on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.’ 
The ICESCR recognizes these principles in its preamble as well as in its Part I and II.  ICESCR General Comment 16, specifying on the possible discriminatory effects of gender-neutral laws, states: ‘It is incumbent upon States parties to take into account the effect of apparently gender-neutral laws, policies and programmes and to consider whether they could result in a negative impact on the ability of men and women to enjoy their human rights on a basis of equality.’

ICESCR General Comment No.16 further states that the principles of equality and non-discrimination, by themselves, are not always sufficient to guarantee true equality. Temporary special measures may sometimes be needed in order to bring disadvantaged or marginalized persons or groups of persons to the same substantive level as others. Temporary special measures aim at realizing not only de jure or formal equality, but also de facto or substantive equality for men and women. However, the application of the principle of equality will sometimes require that States parties take measures in favour of women in order to attenuate or suppress conditions that perpetuate discrimination. As long as these measures are necessary to redress de facto discrimination and are terminated when de facto equality is achieved, such differentiation is legitimate.

· International Convention on the Elimination of All Forms of Racial Discrimination (CERD) 
Article 1 defines racial discrimination as ‘any distinction, exclusion, restriction or preference based on race, colour, descent or national or ethnic origin which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on the equal footing, of human rights and fundamental freedoms in the political, economic, social, cultural or any other field of public life.’ 
· Convention on the Elimination of all forms of Discrimination Against Women (CEDAW)
Article 1 also defines ‘discrimination against women’ as ‘any distinction, exclusion or restriction made on the basis of sex which has the effect or purpose of impairing or nullifying the recognition, enjoyment or exercise by women, irrespective of their marital status, on a basis of equality of men and women, of human rights and fundamental freedoms in the political, economic, social, cultural, civil or any other field.’
Sri Lanka, as a participating government at the Fourth World Conference on Women, recognized that women face barriers to full equality and advancement due to various reasons and pledged to ‘intensify efforts to ensure equal enjoyment of all human rights and fundamental freedoms for all women and girls who face multiple barriers to their empowerment and advancement because of such factors as their race, age, language, ethnicity, culture, religion, or disability, or because they are indigenous people’ and ‘to ensure women’s equal access to economic resources, including land, credit, ..., as a means to further the advancement of their capacities to enjoy the benefits of equal access to these resources, inter alia, by means of international cooperation.’
 
Further, the obligation of all states parties to take temporary special measures under the CEDAW convention to guarantee substantive equality to women eradicating discrimination, is clearly discernible when Article 4(1) of CEDAW
 is interpreted in the light of the objectives of the Convention.  

· Security Council Resolution 1325 (2000)

Reaffirming the important role of women in the prevention and resolution of conflicts and in peace-building, and stressing the importance of their equal participation and full involvement in all efforts for the maintenance and promotion of peace and security, the Resolution calls on all actors involved, when negotiating and implementing peace agreements, to adopt a gender perspective, including, inter alia: 

· The special needs of women and girls during repatriation and resettlement and for rehabilitation, reintegration and post-conflict reconstruction;

· Measures that ensure the protection of and respect for human rights of women and girls, particularly as they relate to the constitution, the electoral system, the police and the judiciary.

It further encourages all those involved in the planning for disarmament, demobilization and reintegration to consider the different needs of female and male ex-combatants and to take into account the needs of their dependants.

· Security Council Resolution 1889 (2009) 
SCR 1889,which is also known as the Charter for the maintenance of  international peace and security, focuses on the implications of armed conflict on women and the key role women can play in re-establishing the fabric of recovering society, the need for their involvement in the development and implementation of post-conflict strategies in order to take into account their perspectives and needs and the need for the full, equal and effective participation of women at all stages of peace processes given their vital role in the prevention and resolution of conflict and peace-building. It is further concerned about the persistent obstacles to women’s full involvement in the prevention and resolution of conflicts and participation in post-conflict public life, as a result of violence and intimidation, lack of security and lack of rule of law, cultural discrimination and stigmatization, including the rise of extremist or fanatical views on women, and socio-economic factors and in this respect, recognizes that the marginalization of women can delay or undermine the achievement of durable peace, security and reconciliation. It further recognizes the particular needs of women and girls in post-conflict situations, including ways to ensure their livelihoods, land and property rights, employment. It also stresses the need to focus not only on protection of women but also on their empowerment in peace-building.
  It makes provision for the countries to report to the Security Council on the impact of situations of armed conflict on women and girls, their particular needs in post-conflict situations and obstacles to attaining those needs.
 It encourages Member States in post-conflict situations, in consultation with civil society, including women’s organizations, to specify in detail women and girls’ needs and priorities and design concrete strategies, in accordance with their legal systems, to address those needs and priorities, which cover inter alia better socio-economic conditions, through education, income generating activities, access to basic services, gender-responsive law enforcement and access to justice, as well as enhancing capacity to engage in public decision-making at all levels.
 

Clearly the resolution is based on the realisation that ‘lack of access to economic and social rights not only impedes effective transitional justice but also creates an obstacle to participation in the institutional and social structures for reconstruction. It thus undermines the realisation of participatory democracy and the achievement of full citizenship for women.’

· Human Rights Resolution 2005/25- ‘Women’s equal ownership, access to and control over land and the equal rights to own property and to adequate housing.’
The resolution:
 
· ‘urges States to design and revise laws to ensure that women are accorded full and equal rights to own land and other property, and the right to adequate housing, including through the right to inheritance, and to undertake administrative reforms and other necessary measures to give women the same right as men to credit, capital, appropriate technologies, access to markets and information’;

· ‘calls upon States to urgently address discrimination, inequality and historical injustices experienced by women in vulnerable situations, inter alia, indigenous women, in particular to secure their equal ownership, access to and control over land, and equal rights to own property and to adequate housing’;

· ‘reaffirms the obligation of States to take all appropriate measures, including special measures, inter alia those derived from their obligations under the Convention on the Elimination of All Forms of Discrimination against Women and the International Convention on the Elimination of All Forms of Racial Discrimination, to eliminate discrimination against women by any person, organization or enterprise, and recommends that Governments encourage financial and lending institutions to ensure that their policies and practices do not discriminate against women’;

· ‘urges governments to address the issue of forced relocation and forced evictions from home and land and to eliminate its disproportionate impact on women.’

Accordingly, equality recognized in the international conventions and Resolutions focuses beyond formal equality and means substantive and result-oriented equality, and calls for positive action to eliminate discrimination. A most appropriate elaboration on the principle of equality in the present context would be the judgment pronounced by Chief Justice Ray in State of Kerala and ANR v. Thomas and Others, 
 which is as follows: “Equality is violated if it rests on an unreasonable basis. The concept of equality has an inherent limitation arising from the very nature of the constitutional guarantee. Those who are similarly circumstanced are entitled to equal treatment. Classification is to be founded on substantial differences which distinguish persons grouped together from those left out of the groups and such differential attributes must bear a just and rational relation to the object sought to be achieved.... If there is a rational classification consistent with the purpose for which such classification is made, equality is not violated.
 The rule of classification is not a natural and logical corollary of the rule of equality, but the rule of differentiation is inherent in the concept of equality. Equality means parity of treatment under parity of conditions. The test is whether it has a reasonable basis free from artificiality and arbitrariness embracing all and omitting none naturally falling into that category.
 ... Equality does not connote absolute equality. A classification, in order to be constitutional must rest upon distinctions that are substantial and not merely illusory.  ....Equality of opportunity admits discrimination with reasons and prohibits discrimination without reason.”



Obviously, the mere provision of formal equality would not suffice to bring about the desired ‘equality of status and of opportunity’ that led to the adoption of these provisions. 
 The post-war situation in Sri Lanka calls for temporary special measures for the empowerment of women and are necessary to achieve substantive equality, which inter alia means accessible and effective protection, including remedies, to eliminate all forms of discrimination against women. 

The possible affirmative action that can be provided within the existing administrative set-up 
The state obligation to introduce adequate special measures to bring a discriminated group of people into mainstream socio-economic status may never have felt more serious before. The legal framework for the legislature to take affirmative action is amply provided for in the Constitution and the International Conventions and Resolutions. The need of the hour therefore is the political will to ensure the realization of equality before the law and equal protection of the law of this group of people on a substantively equal basis.  

PROPOSED AFFIRMATIVE ACTION

It may be proposed that these war-affected people should not be compelled to produce documentary evidence or evidence of the performance of recognized customary rites to prove marriage. Instead they should be allowed the benefit of the presumption of marriage by habit and repute, which has been recognized by the courts of Sri Lanka.
 As has been recognized by the Privy Council in Sastry Valaider Aronegary v. Sembecutty Vaigalie,
 ‘according to the Roman-Dutch law of Ceylon there is a presumption in favour of marriage rather than of concubinage’.

The presumption of a valid marriage is based on the Roman-Dutch law concept that a man and a woman are presumed legally married where they have been living or had lived, for a substantial period of time as husband and wife.
 This presumption, which may be raised by positive or negative evidence,
 and existence of a valid marriage is presumed where it is proved that a man and a woman have cohabited as husband and wife for a considerable period of time, unless the contrary is proved by cogent evidence. Courts have emphasized that ‘cohabitation does not conclusively prove but only presumes’
 the existence of a valid marriage, and that it may be ‘rebutted by strong and cogent evidence to the contrary’.
 In Sastry Valaider Aronegary v. Sembecutty Vaigalie it was held that the rebuttal must be ‘by the clearest and most satisfactory evidence.’
    
This presumption has been useful especially where either or both parties were dead at the time the issue arose. Emphasising the worth of the presumption where parties to the alleged marriage are dead, Justice Sinnatamby in Fernando v. Dabrera,
 held ‘It is clear, therefore, that the fact that two persons are living together as husband and wife and are recognized as such by everybody in the circle in which they move creates a presumption in favour of marriage; and, in the absence of rebuttable evidence to the contrary, the court is entitled to presume that the parties were duly married as required by law.’
 
Hence, what is requested for in this paper is not to do the impossible; the policy makers are moved to apply more liberally in the present context, what has been in practice in the Sri Lankan law for more than a century. Of course this could be affected via judicial activism too, but such activism on the one hand does not reflect the objective or good intentions of the state to make equality before the law a reality, and on the other, would depend on the judicial discretion, which could vary on individual thinking. The special application of the presumption in a wider context should therefore, be introduced via state Regulation as an urgent matter. 
In the ordinary course of District Court procedure, a wide discretion is exercised by the judge. In this special social context, the necessity to use the presumption in a wider context should be emphasized in a special Regulation. However, this is not to say that the judges should not be given discretion in this regard. On the contrary. The judicial discretion is crucial to curb abuse of the special beneficial provision, particularly in the context where a large number of alleged spouses are either dead or missing and also in a context where it would be extremely difficult to produce witnesses to counter such claims of marriage. Therefore, the judges should be aware of the urgency and the special need in the present socio-political context and at the same time should be vigilant on the possibility of exploitation. As has been pointed out by Lord Lyndhurst in Morris v. Davis
, ‘The presumption must prevail, unless it is most satisfactorily repelled by the evidence in the cause appearing conclusive to those who have to decide upon that question.’ 
TIME FRAME FOR AFFIRMATIVE ACTION
In the usual course of affirmative action/temporary special measures, the measures taken to remedy the situation are temporary in nature. This has been recognized in CEDAW Article 4 also.
 This is because the measure is intended to apply only until the anomalies addressed therein are rectified. This can be effectuated in one of the two ways that have been recognized.
 One method is to impose a ‘sun set clause’ where a deadline of application is imposed in the law/regulation itself. The other way is to subject the temporary measure to periodic review, where the special measures can be halted on proof of satisfactory level of rectification. Either rule can be applied in this situation, but the most fitting seems to be the imposition of a ‘sun set clause’ because periodic reviewing of results in this situation could be a daunting task and also would not be plausible particularly due to the unsettled and complex situation in the area.  Accordingly, the government can impose a reasonable lime limit, within which the applicants will have to claim their rights as widows and/or orphans. However, reasonable access to justice is a pre-condition to the time frame, and the deadline should not be applied unless adequate means and methods of access to justice have been provided for the discriminated section of the population.     

It may be argued that preferential treatment in law needs to be changed after some time when the need recedes gradually. Otherwise such race-based affirmative action could lead to unsavoury consequences, especially in the multi-ethnic Sri Lankan society.  
Conclusion
In light of what has been discussed, introducing affirmative action on a temporary basis to apply more liberally the presumption of marriage by habit and repute, not only seems to be beneficial for the empowerment of women in the war-torn areas of the country, but is vital in guaranteeing their basic human rights. In this particular instance segregation of the particular group of people becomes necessary and ‘war-affected women’ would constitute the group in the particular post-war context where a large number of widows will have to face complex legal problems. The proposed wider application of the presumption of marriage by habit and repute, though would not in itself guarantee gender equality, would undoubtedly contribute to the much needed ‘levelling of the playing field’ and equality could be achieved in its substantive sense.  

The effort in this regard should not be a daunting task within the existing legal framework of Sri Lanka, where the Constitution provides for special measures to be taken for the benefit of discriminated or marginalized sectors of the society, and the international law and policy provide adequate guidelines. All these, fuelled by political will and judicial creativity, would undoubtedly enhance the living conditions of the war-affected women of Sri Lanka, making them equal citizens of the country. 
The urgency of the matter cannot be overemphasized considering the hardships faced by thousands of women in the North. In order to fulfil its prime obligations by its citizens under the Constitution, as well as those under International Conventions and Resolutions, and to materialize the Millennium Development Goals, particularly the third goal: ‘promote gender equality and empower women’, the state needs to act fast. 
As has been stressed by Justice Powell, ‘The state certainly has a legitimate and substantial interest in ameliorating or eliminating, where feasible, the disabling effects of identified discriminations.’
 Unarguably, political will coupled with judicial activism would serve the required means to achieve the higher end. 
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