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 “ All crime has harsh effects on society. What distinguishes domestic violence is its hidden repetitive character and its immediate ripple effects on society, and in particular, on family life. It cut across class, race, culture and geography, and is all the more pernicious because it is so often hidden and so frequently goes unpunished,”

It is undisputed that the numbers of people particularly women and children, who are subjected to violence at the hands of those who are close to them or somebody who is supposed to protect them, are on the increase. In the recent past, there has been growing concern and recognition of the high rate of occurrence of domestic violence all over the world. Violent behaviour against any person results in the denial of fundamental human rights affirmed in international instruments such as the Universal Declaration of Human rights (UDHR), the CEDAW, and the Convention on the Rights of the Child (CRC). Several countries have introduced new laws relating to domestic violence, some of which are gender based while some are gender neutral. Prevention of Domestic Violence Act of Sri Lanka is one such gender neutral statute deals with the issues of domestic violence. This article intends to analyze some features of this statute in comparison with South African and Malaysian Statutes on the subject. 

# The objective of the law

The objective of the Prevention of Domestic Violence Act of Sri Lanka
 is set out in the long title of the Act as “ for the prevention of any act of domestic violence and for matters connected therewith or incidental thereto.” Domestic Violence Act of South Africa
 States that its objective is to “provide for the issuing of protection orders with regard to domestic violence; and for matters connected therewith”, whereas The Domestic Violence Act of Malaysia
 states “An Act to provide for legal protection in situations of domestic violence and matters incidental thereto.”

While the main objective of both the South African Act and the Malaysian Act is to provide for legal protection for victims of domestic violence, the Sri Lankan Act seeks to ‘prevent’ any act of domestic violence and for matters connected therewith. 

Clearly Sri Lanka is aiming high. However, the strength of the statute for the major task of ‘prevention of any act of domestic violence’ is doubtful. Violent behaviour towards one’s spouse, child, parent or sibling is a sociological phenomenon, which includes psychological, economic, cultural and a plethora of other reasons. While it is recognized that legal policy can give direction to people’s conduct, whether law, being a tool of social control among many, can ‘prevent’ such behaviour remains an open question. In a democratic state, the legislature can lay down policy and enact laws to prescribe conduct and curb misconduct, while the judiciary can interpret the law so as to give effect to state policy, but prevention of violence, particularly in the domestic sphere, requires more than legislative provisions that enables trial courts to issue protection orders.  

The Malaysian Act states that the Act provides for legal protection in situations of domestic violence and matters incidental thereto.
 It does not specifically states that the state intends to prevent acts of domestic violence as does in the Sri Lanka Act.   

On the other hand the South African Act, while recognizing that domestic violence is a serious social evil and having regard to the right to equality and the freedom and security of the person, and the state obligation to uphold these basic right and freedom, states its purpose as ‘to afford the victims of domestic violence the maximum protection from domestic abuse that the law can provide; and to introduce measures which seek to ensure that the relevant organs of state give full effect to the provisions of this Act, and thereby to convey that the state is committed to the elimination of domestic violence.’
  Accordingly, the judiciary is obliged to interpret the Act so as to guarantee the right to equality (of both the victim and the accused) and the freedom and security of the person (both the victim and the accused). Moreover, the police and other state organs (in this particular instance the remand prisons, state run correction homes, rehabilitation centers, ect.) are bound by this statute to act in accordance with the Constitutional provisions which guarantee the said rights and freedoms. The legislature which recognizes domestic violence as a serious social evil, gives practical direction to effective interpretation of the statute, and requires the court to treat the victim with fairness, compassion and respect without negating the rights of the accused.
 
#   What is ‘Domestic Violence’?

Affected Person/s 

The family is often equated with sanctuary – a place where individuals seek love, safety, security, and shelter. But the evidence shows that it is also a place that imperils lives, and breeds some of the most drastic forms of violence perpetrated against women and girls.
 

While domestic violence is gender neutral, it can occur between former or current intimate partners, household/family members, or children and parents. Statutes dealing with domestic violence confine their application to acts of violence that occur in the domestic sphere, i.e. in the home environment or outside the home environment but by a person who has a personal relationship to the aggrieved party.    

Sri Lankan Act defines this as ‘committed or caused by a ‘relevant person’ within the environment of the home or outside and arising out of the personal relationship between the aggrieved person and the relevant person.’
  The Act identifies ‘relevant person’ in the light of certain specified relationships, 
 which encompasses almost all relationships that are recognized as ‘personal’ in the present Sri Lankan social context. However it does no include foster parents nor does it recognize legal guardians. As it stands the court cannot recognize an act of violence committed by a foster parent against a child who is placed under his or her care. Had the legislature used the word ‘includes’ instead of ‘means’ in the interpretation section, the court, through interpretation, could have also included relationships that may be considered by court as domestic relationships, particularly in the light of the phrase ‘unless the context otherwise requires’, giving more meaning to the objective of the Act.
 

 Similarly, under the Domestic violence Act of Malaysia, relative means “a person who is related through the full blood or half blood, or through marriage or adoption, including de facto adoption.” This restricts the discretion of the court to give a constructive interpretation, and prohibits accommodating the situation before the court, even where the court feels necessary.
 However, the Malaysian Act gives a broader definition than the Sri Lankan Act does, but the definition itself is bound to limit the judicial construction.

The South African Act also defines the relationships recognized within the purview of the Act. However, the Act covers diversity of relationships that are not otherwise considered as domestic relationships.
 For instance a relationship between a complainant and a respondent (whether they are of the same or opposite sex) where they live or lived together in a relationship in the nature of marriage, although they are not or were not, married to each other, or are not able to be married to each other, is recognized in the Act.
 Moreover, the Act includes relationships built on consanguinity, affinity or adoption, and also where the relevant people were in an engagement, dating customary relationship, including an actual or perceived romantic, intimate or sexual relationship of any duration.
    
‘Domestic Violence’

Domestic violence is emotional, psychological, physical, sexual, or economic abuse caused by hurtful or unwanted behaviour, perpetrated by one member of a household against another, mostly to control the latter. The violence can take many forms and can happen all the time or once in a while. It is important to distinguish between just hitting or fighting, or an occasional mean argument and cronic abuse of power where the abuser tortures and controls the  victim by calculated threats, intimidation, and/or physical violence.

The interpretation section of the Sri Lankan Act defines ‘Domestic Violence’ as 

(a) an act which constitutes an offence contained in Chapter XVI of the Penal Code (which contains offences against the human body), extortion (section 372 of the Penal Code), criminal intimidation (section 483 of the Penal Code) and attempt to commit any of the said offences; 

(b) any emotional abuse (which means a pattern of cruel, inhuman, degrading or humiliating conduct of a serious nature directed towards an aggrieved person); 

‘unless the context otherwise requires’. 

This allows a broader interpretation where necessary, by the inclusion of the phrase ‘unless the context otherwise requires’. However, it should be noted that the Act does not recognize these behaviour as crimes for which the offender can be punished, but only identifies them as sufficient behaviour which warrants the issue of a protection /interim protection order.  Moreover, offences against the human body that are not recognized in the Penal Code are not identified under the DVA. Thus notwithstanding the permitting phrase, it is highly unlikely that the Magistrate Courts will interpret instances such as marital rape as behaviour amounting to domestic violence. The courts will not consider it as an offence against human body since it is not recognized under the Penal Code, and would not consider it as an emotional abuse possibly for two connected reasons: 

(i) According to the act, emotional abuse ‘means a pattern of cruel, inhuman, degrading or humiliating conduct of a serious nature directed towards an aggrieved person’, and 

(ii) sexual intercourse between spouses does not amount to ‘rape’ since marriage automatically bestows consent.   

Hence marital rape does not amount to ‘cruel, inhuman, degrading or humiliating conduct’ as recognized in the Act.

However, it has been found, by extensive social research, that incidence of marital rape, which has been on the increase; some times involve death threats and serious bodily harm.

CEDAW recognizes ‘sexual abuse such as coerced sex through threats, intimidation and unwanted sexual acts or forcing sex with others’ as a form of domestic violence. In 1992 the Committee overseeing CEDAW implementation adopted General Recommendation 19, which specifies that “States may be responsible for private acts if they fail to act with due diligence to prevent violations of rights or to investigate and punish acts of violence, and for providing compensation.” The governments are obliged to take this into consideration when reviewing laws and policies. In this context it is surprising to note that many state parties, whose responsibility is to harmonize the national laws and policy in line with these instruments, choose not to recognize sexual abuse between spouses as conduct which requires legal scrutiny. It may be proposed that Sri Lanka, as a signatory to CEDAW, should consider recognizing sexual abuse between spouses
 at least as a form of domestic violence, if not a crime.       

The Domestic Violence Act of Malaysia, prescribes five forms of domestic violence. It does not confine the behaviour to offences recognized in the Penal Code though it refers to it.
 The Act includes ‘compelling the victim by force or threat to engage in any conduct or act, sexual or otherwise, from which the victim has a right to abstain’ as a form of domestic violence. The formulation gives the court a wide discretion in interpreting victims’ rights in the context of international policy documents such as UDHR, CEDAW, and CRC.  

Domestic Violence Act of South Africa specifically recognizes ‘sexual abuse’ as a form of domestic Violence, and ‘sexual abuse’ is further described as ‘any conduct that abuses, humiliates, degrades or otherwise violates the sexual integrity of the complainant’. South African law not only recognizes abusive, humiliating or degrading sexual behaviour as a form of domestic violence, but it also recognizes any conduct that violates the sexual integrity of a person as an offence. This guarantees the right to sexual integrity, and also protection of this right from any person irrespective of the relationship between the victim and the offender. 

#   The procedure

Both the police and the judiciary play a major role in the procedure relating to protection from domestic violence. Unless the nature of the relationship in question and the issues connected therewith are distinguished from other civil and criminal proceedings, the procedure itself could aggravate the damage. Hence protection of rights of the victim (and sometimes the plaintiff where victim is not the plaintiff) and the respondent, as well as the safety and welfare of the victim should be the main concerns of the procedure. 

* The application

Under the DVAct of Sri Lanka, the Magistrate’s Court has the jurisdiction to deal with applications relating to domestic violence.
  An application in the form set out in Schedule II of the Act can be made by an aggrieved person or where the aggrieved person is a child, by a parent or guardian of the child; or a person with whom the child resides; or a person authorized by the National Child protection Authority can make an application on behalf of the child. A police officer, on behalf of an aggrieved person, is also allowed to make an application for a Protection Order. The South African Act allows a third party to present an application to the Court on behalf of an aggrieved person, irrespective of the applicant’s age. This widens standing with regard to applications. However, involvement of a third party in domestic disputes may not always be beneficial particularly to matrimonial relationships. There is always the possibility of an influential elder or a powerful relative to force a person to seek a protection order against his/her spouse thereby giving way to marital breakdown.
*Jurisdiction

The Domestic Violence Act of Malaysia divides domestic violence into two categories, i.e. civil and criminal, and violent behavior amounting to criminal offences can be tried only in the court competent to try the actual offence with which the accused is charged, and in respect of civil proceedings for compensation, the court competent to hear such claims in tort. This division makes the procedure somewhat complicated. By contrast, provisions in the Sri Lankan Act, in relation to jurisdiction are simpler, and it does not require legal training to understand the procedure to be followed. This is an extremely important feature in a statute that deals with domestic violence. On the other hand, since Magistrate’s court deals with maintenance issues in the normal course of procedure, a division like in the Malaysian Act does not apply to Sri Lanka. However it may be proposed that it is best to have these applications heard in a special Family Court or a special division of the Magistrate/District Court, presided over by a judge with considerable experience in matrimonial laws and who is also sensitive to the issues relating to gender issues, so that his/her skill might be utilized to the best advantage of the parties.    

The Sri Lanka Act requires the court to consider the application forthwith,
 and where necessary to issue an Interim Protection Order, and also to hold an inquiry within fourteen days from the date of the application.
 Quick action by the court is essential in matters involving domestic violence, and the Act specifically states that the urgent need to prevent the commission of any act of domestic violence, and the deed to ensure the safety of the aggrieved person should be among the primary concerns of the court.
 However, the normal fiscal service advocated in the Act would naturally dilute the efficient service expected of the court. By contrast the South African act specifically says that an application for a Protection Order may be brought outside ordinary court hours or on a day which is not an ordinary court day, if the court is satisfied that that the complainant may suffer undue hardship if the application is not dealt with immediately.
 It further says that the court must consider an application as soon as is reasonably possible.
 This calls for immediate attention of the court and speedy action, where necessary. 

*  proof  

The main function of all three statutes under discussion is to make provision enabling the court to issue Protection Orders in respect of an aggrieved person/s, and imposing punishment is not the legislative intent. However, a protection order, other than providing protection to an aggrieved party, will undoubtedly impose limitations on the legal rights of the person against whom the IPO/PO is issued. Therefore it is important for the court to make an informed decision, i.e. the alleged perpetrator’s rights are not denied without due process. Hence proof of the alleged violent behaviour is crucial in order to ensure justice for all. This involves the burden of proof, the quantum of proof, the questioning procedure and methods adopted by the court including the rights jurisprudence adopted by the court.  

Under all three Acts the burden of proof initially rests on the applicant, and the respondent is allowed to show cause as to why a protection order should not be issued.  The Sri Lankan Act is not clear as to the quantum of proof, and it merely states that the court has to be ‘satisfied’ on the necessity of issuing of the IPO/PO, by reason of the circumstances of the case or upon evidence given on oath or any other material evidence.
 ‘Satisfied’ could either mean ‘satisfied beyond reasonable doubt’ or ‘on a balance of probability’. On the contrary, the Malaysian Act clearly says that the court has to be ‘satisfied on a balance of probabilities’ on the necessity of issuing a IPO/PO,
 while the South African Act permits the court to issue a PO/IPO where the court is satisfied that there is prima facie evidence to suggest that the respondent is committing or has committed an act of domestic violence , and undue hardship may be suffered by the complainant as a result of such domestic violence if a protection order is not issued immediately.
 Clarity on the quantum of proof is important since it is not advisable to allow the trial court to decide this on a case by case basis. 

* Remedial measures

* The environment and the process adopted by the court

The main concern of the author is the procedure and methods adopted by the court in determining the issue of an IPO/PO. It is important not to adopt adversarial court procedure particularly in cases involving spousal or partner abuse, and also where children are involved. 

On the one hand it may be difficult to produce evidence where partner/spousal violence is involved, and on the other hand the court procedure itself may aggravate or even cause a breakdown in the domestic/marriage relationship. 

While it is necessary to consider domestic violence as a serious crime, it is also vital for the court to gear the process towards reconciliation where possible. It is doubtful whether such a transformation in the Magistrate Court process is possible, where the environment and the process are largely attuned to the criminal trial process, and also whether attitudes of the judges as well as the practitioners can possibly be changed in accordance with the legislative purpose. Both the bench and the bar should be sensitive to the relationships involved, and the surrounding sociological factors. 

Most importantly when children are involved directly or indirectly in domestic violence, the court should ensure that their rights are not violated by their decisions, and that the litigation process does not leave them psychological scars. This issue arises both in the trial process and thereafter, i.e. consequent to the issue of PO/IPO.  The practical problem again is whether the courts, particularly the Magistrate Court in this instance, has sufficient training and resources to handle such situations effectively. 

No law can prevent people behaving violently. The best the state can do is to render a fair hearing which would attempt at minimizing the harm done to affected parties. When children are involved, the state has an added advantage to protect them even from their own parents. This calls for extraordinary care, unceasing understanding and hardhearted objectivity.    
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