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Background

Children, irrespective of their race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status, need special care and protection. Hence every child has a right to be protected against exploitation and it becomes the duty of the society, i.e. the family, the school, the general public and primarily of the state, to ensure the protection of the rights of the child. 

 Exploitation of children’s ignorance and lack of experience leave them vulnerable to make wrong choices with regard to the rights of their physique, property or other rights. If they are not given proper protection and guidance, they would say ‘yes’ in some situations where they would be better off in the long run, if they were to say ‘no’, or would do some thing which could harm them physically, financially, socially or even psychologically. Therefore every child needs guardianship and protection of some competent authority until s/he is competent enough to make decisions for her/him self. 

This does not, however, mean that the freedom of the child should be unduly restricted. Children are free human beings, thus their freedom of choice regarding their bodies, education, health, religion, relationships, property etc, have to be guarded and restricted but within a limit. The limit as the law recognizes it is ‘the best interest of the child’. Accordingly, any authority who exercises the controlling power over a child should do so in the best interest of the child. If such authority is misused, or the authority is used against the best interest of the child, such authority can be brought before the court.  As the court is considered the upper guardian of every child, it can intervene on behalf of a child and prevent anybody, i.e. even a natural parent, from exercising any authority or control over a particular child, where it appears that such authority is being exercised against the best interest of the child.

Custody and Guardianship        

· What is custody of a child?

Custody of a child means the control over the child. In addition to the physical possession, this includes the control of the day to day life of the child, upbringing and education of the child, which can include the right to consent to medical treatment, the right to discipline and correct the child, prevent a child from associating a third party,  etc. Accordingly, the person/institution who exercises the legal custody of a child can decide on these matters on behalf of the child.  

· What is guardianship?

Guardianship means the protection of the rights, freedom and welfare of the child. This does not necessarily include physical possession of the child, but the guardian can intervene when the above issues are at stake.

· Can a person exercise both custody and guardianship over a child?

Yes, this is what normally happens in a family. Parents jointly exercise the custody and guardianship over their natural and adopted children.

· What happens to children when their parents separate?  

As provided in the Civil Procedure Code, the mother or the father or both of them separately, can apply to the District court (where the separation/divorce is being heard) for the custody of the child/children. On such application, the court primarily decides with whom the child/children should live until the separation/divorce proceedings are finalized. This is not a final decision of the court, but a temporary measure. 

· Can the non custodian parent challenge this temporary measure?

      Even after the court has made order regarding the custody of the children, the non-custodian parent can, by a motion, inform the court that the present custody is not in the best interest of the child, and that the custody be given to the applicant. It is the duty of the applicant to satisfy the court that it is in the best interest of the children to stay with him/her.  Then the court will decide to whom the custody should be ordered. The primary concern here is the welfare and happiness of the child.

· Can a third party ask for the custody of children?

  Yes, a person, who is not the parent of the child, can ask for custody. In such a situation, such third party should satisfy the court that awarding the custody of the child to his/her parent/s is against the welfare and happiness of the child and that the child’s interests are best assured in granting the custody to him/her (the third party). 

On the other hand, where the court thinks that awarding the custody to either parent is against the welfare of the child, the court can direct the child to be kept with a third party. This can be a relative of the child or a recognized institution.

· Who maintains the child during this period?

     The maintenance of the child is a primary concern of the parents, irrespective of who has the custody. Therefore, the parent who has sufficient income is bound by the Maintenance Act to maintain his/her child. Accordingly the court can order one parent (or the third party) to have custody of the child and the other parent to pay sufficient maintenance to the child. 

· What happens after the separation/divorce proceedings are over?

      The District court considers the custody applications, and taking into consideration all the relevant factors, will decide to whom the custody of the child should be awarded? 

· What are the ‘relevant factors’ considered by the court?

The main factor considered by the court is the interests of the child. This includes the child’s sense of security, the capability of the custodian to provide for the educational (both religious and secular) wellbeing and security of the child, dangers of removing 

the child from the circumstances that he is used to, etc.

· Does matrimonial guilt of a parent affect his/her getting the custody of a child? 

Matrimonial guilt or innocence of a parent is not a deciding criteria anymore, but the court will consider this fact on the interests of the child. Where the court thinks that the parent’s character will have adverse effect on a child, custody will not be awarded to that parent.

· What rights does a child has over his/her custody?

     An infant or a very young child cannot express his or her opinion as to whom he/she wants to live with, but the court can get the opinion in this regard from a child of ten years or more. However the court should be satisfied that the opinion of the child was not unduly influenced or opinion was expressed under duress. 

Usually the child’s opinion is not taken in open court, but the judge will speak to the child in the chambers.

· Does the father have a better right against the mother?

     No. Earlier the courts were guided by ‘father’s preferential right’ but it does not apply anymore. The courts now consider what is best for the child, and award custody accordingly.

· What are the obligations/rights of the non-custodian parent?

*The court can order that a sum of money be paid monthly/as directed by the court to the child in accordance with the Maintenance Act. 

*The court may order that the non-custodian parent should not visit the child or that the non-custodian parent can be ordered to visit the child at a certain time and place, or that the child can be kept with the non-custodian parent for a certain period of time, or as the court thinks fit. 

· What is joint custody? 

     Joint custody is where the separated parents are given equal access and rights over their children. This is not common in SriLanka.

· Who is awarded the custody of an illegitimate child?

     The custody of an illegitimate child is usually awarded to the mother or maternal relatives. However, considering the welfare of the child, the court may order that the child be kept uner the custody of the court, i.e. in an institution under state supervision.    

· Does this apply to every child in Sri Lanka?

No. This is the law applicable to children in Sri Lanka except for Muslim children. Muslim children are governed by their own laws.

· What is Muslim Law on custody?

     The law applicable to a Muslim depends on the sect to which a person belongs. The preferential right of the father with regard to minor children is always recognized, though custody of very young children is granted to the mother. It should be noted that the age of majority also varies according to their faith.  

Maintenance/ Duty of support

· What is maintenance?

Maintenance is providing the necessities for a person. This includes food, clothing, shelter, health care and education (secular and religious). However these are not all, but can include more, according to a person’s financial capability and social status. 

· What is the law applicable with regard to maintenance in Sri Lanka?

The law on Maintenance is embodied in the Maintenance Act No.37 of 1999. This applies to everybody except Muslims.

·  Who can claim maintenance?

Children from parents, spouses from each other, and parents from children can claim maintenance.

· Who is a parent?

Parents means both natural and adoptive parents. 

· Who can claim maintenance from parents?

Every child, who is unable to maintain himself/herself, has a legal right against his/her parents for maintenance, until the child reaches the age of 18 years. 

· What happens to the child after he/she reaches 18 years?

Obligation to maintain one’s offspring does not cease once the child reaches 18 years. Where the child is unable to maintain him/her self, the parents are bound to maintain an adult offspring, if the parents have sufficient means. 

· Who is an adult offspring?

A child between 18 and 25 years of age is considered an adult offspring of his/her parents.

Eg. Kamala and Sena are 20 year old Nimal’s parents. Nimal is studying in the University and is unable to work while studying. He gets Rs.2500/= from Mahapola scholarship fund, which is not sufficient for his expenses. He needs another Rs.5000/= at least. His father, Sena, is a wealthy businessman, but refuses to give any money to Nimal, because Sena wants Nimal to join his business and does not want Nimal to do higher studies. 

-What can Nimal do?

Even though Nimal is an adult, he can claim maintenance from his father for two reasons:

1. Education is a right as well as a reasonable ground for Nimal not to engage in earning money, thus he becomes a needy adult offspring,

2. Sena has sufficient means to provide maintenance to Nimal, hence his refusal to maintain Nimal is unreasonable.       

-If Kamala and Sena were so poor and they had other children that they cannot find a sufficient income to provide even the bare necessities, can Nimal still claim maintenance from his parents? 

He is not precluded from claiming maintenance but the court will consider the means of the parents, and will not order Kamala and Sena to bare Nimal’s expenses at the cost of other children’s lives.

· Does the obligation fall only on the father?

No, both parents are liable depending on their means. Supposing if, in the above situation, the father was disabled and mother was earning a considerable income, then she is liable to pay Nimal’s reasonable expenses. If both parents have sufficient income, then both the mother and the father are liable for their children’s maintenance in accordance with their earnings.

· What is the liability of the parents to maintain a disabled child?

Parents cannot neglect to maintain a disabled child. In law, a disabled child is an offspring who is or becomes physically or mentally disabled so as to render such offspring incapable of supporting him/herself.     

· Do the parents are liable to maintain a disabled offspring throughout his/her life?

Yes. There is no age limit where the parental obligation to maintain their disabled offspring ceases. The parents are liable to maintain such offspring according to their means.

· Who is liable to maintain a non-marital offspring?

- Who is a non-marital offspring?

A person born for parents, who are not married, is a non-marital offspring.

Both parents are liable to maintain a non-marital offspring, but the child’s parentage should be proved to the satisfaction of the court.

· What will happen if the parentage cannot be proved?

· Then the child will not be able to claim maintenance from that particular parent. 

Eg. Kanthi had a child from Piyal. They were not married. When Kanthi was pregnant, Piyal left her. Kanthi does not know where Piyal lives. 

- Who is liable to maintain the child?

  It becomes the liability of Kanthi to maintain the child.    

- What should Kanthi do if the whereabouts of Piyal is found, but he refuses to pay maintenance?

   Kanthi will have to first prove that Piyal is the biological father of the child, and then claim maintenance for the child from him.   

  If the parentage is proved, then the law applicable to adult offspring and disabled offspring applies to non-marital offspring as well.

· How can you apply for maintenance for a child?

Application can be made by the child/adult offspring/disabled offspring or by any person who has custody of such child or adult offspring.

· Where the application should be forwarded to?

Such application should be forwarded to the Magistrates Court in the area where the applicant (or the offspring on behalf of whom the application is made) or the person against whom such application is made, lives.

· Against whom the application should be made?

It should be made against the parent who, having sufficient means, refuses to maintain, or both parents who, having sufficient means, refuse to maintain the offspring.

· What will the Magistrate court order?

The Magistrate, after considering the requirements of the applicant and the means of the respondent and also the economic and social status of the parties, will order the respondent to pay a sum of money annually to the offspring or to the person who has the custody of the offspring. 

· Is maintenance always a fixed amount?

No, this can change: 

· from person to person, i.e. the income and requirements varies from person to person. Therefore, a certain sum of money may be sufficient for a particular person while it may not be so for somebody else. Thus the amount of payment depends on the income of the person against whom maintenance is claimed.

Therefore the Magistrate will have to consider the monthly income of the person against whom maintenance is claimed, in order to calculate the amount to be paid as maintenance.

· from time to time, i.e. Suppose a Magistrate had ordered a father to pay a sum of Rs. 1000/= to his infant son in the year 2000. On the one hand, this amount would not be sufficient for the boy, who is a school-going child, in year 2007, and on the other, the father’s income would probably have increased by now. 

What can the child do in such a situation?

The child, or the person in whose custody the child is in, can apply to the Magistrates court for an alteration of the order, and the Magistrate will, after considering the request and other relevant evidence, will make an appropriate alteration of the order.

*What should the child do if a parent does not pay the allowance as ordered by the Magistrate?

First, the child or Magistrate or the person in whose custody the child is in, has to inform the court by a motion about the failure. 

Then the Magistrate will, after an inquiry, order the parent to pay the allowance.

If such a parent has failed to pay for more than two months, the Magistrate can order the amount to be deducted from the parent’s salary and it be paid to the child.

· How can a Muslim child claim maintenance? 

Maintenance of Muslim children is governed by Islamic principles and not by the Maintenance Act.

Accordingly, an application for maintenance for a Muslim child should be made to the Quazi court. The application can be made either by the child or someone on behalf of the child.

· Against whom a Muslim child can claim maintenance?

Under Muslim law, a child cannot claim maintenance from the mother, but only from the father or from the custodian of the father’s estate.

· Is there an age limit?

Normally a Muslim father is liable to maintain his son until he reaches 18 years, and a daughter until she is given in marriage. However, the father, who has sufficient means, will have to maintain the son if it can be proved that the son, who is above 18 years, has no income and is engaged in studies to qualify for employment. 

· What is the status of a non-marital child under Muslim Law?

It is as same as under the General law. If the paternity is proved, the biological father will have to pay maintenance, otherwise it becomes the duty of the mother to maintain the child. 

Inheritance /succession

· How can a child inherit his/her parents’ property?

This has to be discussed under two separate situations.

1. Where a parent had died leaving a last will.

2. Where a parent had died without leaving a last will.

1.   What rights does a child have where his mother/father had died leaving a last will?

A person (except a Muslim) can leave his/her property, both movable and immovable, to any body s/he likes. It can be a family member or outsider. Thus, if a parent had, in his/her last will, left any property to a child, that child becomes the owner of that property. Where the parent had not left any property to a child in his/her last will, then the child cannot claim any right over the property. Where a person dies leaving a properly constituted last will, the property and its proceeds will have to be divided according to the terms and conditions of the will. 
2.  What rights does a child have where his mother/father had died without leaving a last will?

This is governed by Matrimonial Rights and Inheritance Ordinance No.15 of 1876

The property will be divided as follows:

½ of the entire property goes to the surviving spouse (mother/father)

Other ½ of the property goes to children in equal shares; the whole ½ goes to the child if there is only one.

· What rights does a non-marital child have over his parents’ property?

A non-marital child does not have any right to his father’s property unless his parents had married after the child was born. However, a natural father can leave property to a non-marital child in his last will.

A non-marital child succeeds to his mother’s property in equal shares as if he was a marital child.

· What is the legislation that governs Muslim persons’ succession?

It is Muslim Intestate Succession Ordinance No.10 of 1931. According to this legislation, a Muslim person’s succession to his/her parents’/grand parents’ should be in accordance with the Muslim law governing the sect to which such person belongs.  

· What rights does a Muslim child have over his parents’ property?

A Muslim person cannot leave his/her entire property to outsiders in a last will. 2/3 of the property will have to be left for the family. Thus even where a Muslim person had left a last will, his children can claim their rights to 2/3 of the property. 

· Does the Muslim law differentiate between a natural child and an adopted one?

Yes, while a natural child can claim rights of succession to his/her parents’ property an adopted child is not entitled to do so. This is not written in any legislation, but was decided by the Supreme Court in 1987.  

· To which court should a person go to claim his rights?

A child, through an administrator if the child is under 18 years of age, will have to file a testamentary case in the District Court.  
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