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· Background

 “Courts as an institution are set up to find fault and allocate responsibility, and not much more. Battle is what takes place in a court-room, and collateral damage is the rule. And you can’t have a battle without an enemy. In short, the old habits and thinking of fault-based divorce are alive and well in the divorce courts, ‘no-fault’ or not.”

This statement is true of Sri Lanka as well as of elsewhere. As at present, the divorce rate of Sri Lanka stands at 0.15 per 1000 people. Even though the rate is not comparatively high compared to its thirty fourth place in the world order, it is indeed a considerably high rate for a country where the institution of marriage is socially and culturally linked to morality rather than being a purely civil contract. It cannot reasonably be argued that the law has anything to do with the rising rate of marital failure mainly due to two reasons: on the one hand, no research so far has established that lenient laws promote marriage breakdown or vice versa, and on the other hand causes for marital failure vary, and the spouses seek legal help when the marriage is broken down or when they think it has broken down, and not when the law allows easy divorce. 
However, a close study of divorce proceedings shows that in actual fact, the actual cause for marital breakdown is something other than what is represented in court as the ground for divorce where the divorce law is stringent and not so where the law accommodates realities of married life. This is because when the law is austere the petitioner is compelled to frame charges that are recognized in law, and prove them against the other spouse while maintaining that the petitioner is innocent as regards the breakdown of marriage. Divorce law based on the matrimonial fault, where success of a petition for divorce depends on the evidence brought against the ‘other spouse’ to prove his/her guilt rather than the status of marital relationship, and the adversarial procedure provides the ground for this task, provides an example for a law deviates from actualities. The law based on matrimonial fault coupled with an adversarial procedure creates a veil of assumptions which make the laymen believe that divorce is granted as a punishment for marital delinquency and a reward for virtue. Yet, in practice couples sometimes work together with their attorneys, out of necessity or compulsion, in order to obtain divorce, and to fulfill the requirements of law and maintain an adversarial behavior in court. 
There are strong arguments against the liberalization of the archaic divorce laws. With due respect for the very valid points raised by many, it needs to be recognized that the narrow focus of the law and the harsh procedure could cripple many a life by preventing them from obtaining a decree of divorce even where the marriage has broken irretrievably and the marital tie remains only in the name of law. As Khan-Freund describes ‘some people remain married as a penalty for procedural misbehavior, a penalty which of course hits the other spouse, the children and possibly others…’
 It has not been possible so far for any researcher to establish whether dissolving a marriage is better than preserving one which has irretrievably broken or vice versa. In absence of such proof, it may be argued that remaining tied to a marriage which has lost every meaning of it can be a punishment, and it can be so not only to the spouses, but also to their children and others.
 
Any divorce is traumatic for everyone concerned, and no law can prevent this trauma. If the parties are forced to lie to court to dissolve a marriage or remain married, and if the dissolution of marriage, in some situations, has been made impossible due to legal or procedural impediments, then the process itself will worsen the situation. Such a law should be a case for reform if the law is not to be reflected as a dictatorial command.  On the other hand a divorce law should place divorce in its proper perspective – that it is not a reward for marital virtue or punishment of marital delinquency, but a defeat for both parties – a defeat for which both parties are responsible. Hence, a divorce law should be based on the recognition of the reality of marital failure, and should not only give a decent burial to a dead marriage, but also save the parties from committing deceitful acts in and out of court.     
In this perspective, the Law Commission’s effort in introducing the concept of irretrievable breakdown of marriage as the sole ground for divorce under the general law of Sri Lanka
 would recognize divorce as a consequence of marital failure rather than marital delinquency, and serve a long felt social need. As regards the procedure, the draft Matrimonial Causes Bill
 proposes the repeal of Chapter XLII of the Civil Procedure Code where provisions relating to matrimonial actions are contained, and proposes a new procedure applicable in relation to actions for divorce, separation and nullity, to be introduced.
 Section 22 of the draft Matrimonial Causes Bill states that in all actions relating to dissolution of marriage, nullity of marriage and judicial separation, the rules and practices provided in the Civil Procedure Code shall mutatis mutandis apply to such plaints and answers, in so far as the same could apply and the procedure generally in respect of all such matrimonial cases shall, subject to the provisions of the Act, be the procedure set out in the Civil Procedure Code with respect to ordinary civil actions. Supposedly, a new matrimonial procedure is expected to be introduced via the Civil Procedure Code, and the   ground breaking change anticipated in the substantive law is to be effected once the new procedure is introduced. While the introduction of a divorce law based on irretrievable breakdown of marriage is appreciated, it is hereby stressed that the new law should not be implemented unless and until a procedural law, which is in line with the objectives of the substantive law is put in place.

Problems encountered in the adversarial divorce procedure

“The rules of court and legal principles are utilized as weapons in a fight to destroy the opposition. As happens in most wars of attrition, by the time the war has come to end both sides have lost. There is now permanent hatred between the parties and their joint assets have been consumed to pay legal fees.”
  

As much as it is traumatic in nature, for the parties as well as the children, the accusatorial procedure is superficial and remote from marital realities and inherently lends itself for a distortion of facts to fit the jacket of the law. 
 As has been stated in Clemson v. Clemson,
 the adversarial nature of the court procedure tempts the attorneys, except for those who focus more on the objectives of the law rather than the technicalities of procedure, to ‘approach each divorce as a war between the two litigants.’

Moreover, the adversarial procedure does not harmonize with the objectives of a divorce law based on irretrievable breakdown of marriage. The objective of no-fault divorce law is to make use of any possibility of reconciliation, examine whether the marriage has in fact broken irretrievably, and grant divorce where it has, with least possible further damage to the relationship between parties, their children and others involved.  The examination of the status of a marriage relationship requires a massive support from the procedure, which should facilitate the parties, 1) to come out with the actual problem, 2) to see whether there are other remedies available to solve the cause of the strained relationship, 3) to decide whether the relationship has ceased to exist, and only if it has, 4) to dissolve the legal tie of the marriage with least acrimony and hatred. At this point in time when the parties have come to the 4th stage, the parties should be able to discuss issues regarding their children, matrimonial home, finances etc. The adversarial procedure hardly provides for any of the above requirements nor creates an environment for the parties to take sensible decisions on these matters.

Another problem of the adversarial procedure is its lack of space for reconciliation. Even though law cannot prevent breakdown of marriage relationships, the administration of justice should provide adequate space for married couples to contemplate before they take the final decision on vinculo matrimonii. The present Sri Lanka District court procedure provides for reconciliation prior to the formal inquiry by a family counselor as a routine practice but the ‘counseling’ by the counselor attached to the court has not proved to be as effective as expected due to various factors. A further final space for reconciliation is allowed during the time between the decree nisi and the decree absolute. This however, proves futile for two reasons in the main: (1) the opportunity to finally reconsider the decision falls at the end of a bitter trial and (2) the court is neither involved, directly or indirectly, nor makes others involve in reconciling the parties. 

On the one hand the adversarial procedure makes the divorce process unnecessarily confrontational, thus preventing an opportunity, if any, to effect reconciliation.  In fact the procedure itself promotes rivalry between spouses. The hostile examination of evidence adds to acrimony and humiliation, while reducing the chances of saving the marriage. On the other hand, reconciliation and mediation is not feasible via an adversarial court. If the court is to decide on the status of the marriage relationship, then it should be flexible enough to move away from adversarial practice to that of an inquisitorial one with positive attitudes and broadness of vision. A dislocation arises between the substantive law and the procedure unless the court provides a viable atmosphere to examine the status of marriage under the new law. A responsible legislature could not enact a law without providing means and methods for the smooth functioning of that law. Therefore, the substantive law should be reinforced with a fitting procedure, which is in line with the objectives of the law and the expectations of the citizens.  
A fourth problem in the administration of justice via the adversarial procedure is its presumption of equal status of parties. The court is obliged to treat the parties alike notwithstanding their differences in social, economic, gender or any other status. In most divorce proceedings the economically stronger party weighs in outcomes of the adversarial procedure, and the situation is worsened with the fault-based law, which promotes a situation of ‘winner takes all’.  

Divorce affects not only the spouses, but parents and extended family of the divorcing couples and especially the children of the marriage, who are in most cases the forgotten casualties in a marriage breakdown. In a conventional divorce procedure these third parties also are pressured to take sides in court, thus shattering a once closely-knitted extended kinship.  
As at present under the general law of Sri Lanka, children are not represented in divorce court by an independent attorney, and custody and guardianship of children are not dealt with in divorce actions unless specifically asked for in the plaint. This creates an artificial situation where the court looks at divorce as an isolated situation. Yet in reality dissolution of marriage is a dissection of a number of natural, emotional as well as a legal relationship. The adversarial system fails to recognize this.   

The role of the lawyer in the adversarial system is another aspect that needs scrutiny. The lawyer, under the canon of ethics, sees his job as that of an adversary, zealously advocating what the individual client perceives as his rights as they are derived from statutes and legal precedents.
 As required by rules of practice and essentially by the training, s/he is more inclined to fight against the opponent in the guise of, mostly in honest belief, protecting the interests of his/her client. S/he sees, understands and interprets the facts through the prism of law, and in the process misses the finer points of real life situations and hence opportunities to reconcile the parties. 
The above problems inherent to the adversarial procedure due to its very nature bring forth many undesirable outcomes and in many cases the economically stronger party can complicate the problems further and even gain from the complexity. Considering in the main the above deficiencies, it should be recognized that reform of the substantive law is conditional to certain procedural changes. Introducing the doctrine of breakdown of marriage as the basis of divorce without introducing a viable procedure would not do any service to the society and make divorce easier to obtain, contrary to the objectives of the law.
 

Expectations of the law
One of the reasons for the wide recognition of the doctrine of the breakdown of marriage as the basis for divorce is the possibility it provides for the Court to get a pragmatic view of the relationship between the spouses, instead of founding its judgment on superficialities. If however, a suitable atmosphere is not generated, the anticipated advantage would be lost. Unless procedural changes are made, even a divorce law based on irretrievable breakdown will create artificial situations where the Courts would act contrary to the objectives of the law, and it would not be possible to realize these objectives. 

The doctrine of breakdown implicitly requires the court to be satisfied, before acknowledging breakdown as proved, that positive results could not be hoped from any further attempts at reconciliation. As has been agreed upon by the Commission appointed by the Arch Bishop of Canterbury, ‘The judgment that a marriage has irreparably broken down necessarily presupposes either genuine, though in the event unsuccessful, attempts at reconciliation, or else a conclusion of the court that in the circumstances no such attempts could have been expected.’
 

If irretrievable breakdown of marriage is to be introduced as the basis for divorce, the procedural law should be simple and the Court should focus on the breakdown of marriage, rather than determining guilt or innocence.
 It should concentrate on minimizing acrimony between spouses and damage caused to children, while encouraging early mediation on ancillary matters such as property and finances. 

Evaluation of the status of a marriage relationship requires entirely new procedures as well as a non-adversarial atmosphere, tolerant attitudes and broadness of vision. The reform of the substantive law would not be plausible unless a change of attitude is generated throughout the whole process.
The adversarial law and the unnecessary involvement of the society in dissolution of a marriage, particularly in closely knitted societies, could bring in multiple negative feelings, varying from guilt and shame to fear and anxiety, to divorcing couples, and also certain false beliefs. Some of the false beliefs that the society fosters and the adversarial procedure promotes are that ‘one cannot expect good behavior or generosity from yourself or your spouse during a divorce, divorce always means war, it is foolish to extend trust or good faith in a divorce, if he/she has hurt you, you must retaliate etc.’
 

However, the divorce law based on the irretrievable breakdown of marriage perceive divorce in a different light. Under the breakdown theory, divorce is not granted where there is the slightest hope of reconciliation and the procedure based on mediation would test for such possibilities. As recognized in Putting Asunder, ‘By c ontrast with the doctrine of the matrimonial offence, which does not allow the court to consider reconciliation at all, it is implicit in the doctrine of breakdown that a decree of divorce cannot rightly be made while any reasonable hope remains that the parties might be reconciled. The making of a decree on this basis therefore presupposes either genuine, though unsuccessful, efforts by the parties to be reconciled to one another, or else a conclusion of the court that, in the circumstances of the particular case, such attempts could only be vain.’

In the process of creating a new era where the divorce law is concerned, a transformation in the concept of divorce becomes a prime necessity. In the light of what has been discussed above, the following could be considered as the basic features of the new divorce law:

(a)  The law should recognize that divorce is sought because the marriage is irretrievably broken and not merely because the other spouse has committed a matrimonial offence.  

(b)  The divorce process should not foster hatred and bitterness between spouses, but encourage reconciliation. The intimate relationship of marriage should be respected, and the emotional anxiety and trauma necessarily involved in divorce should be minimised by a non-adversarial judicial process.

(c) Sufficient means and methods for reconciliation should be provided in an environment conducive for mediation. The court should be one where actualities override the technicalities of law. 

(d)  The law should recognize the trauma caused to children by the breakdown of a marriage. Hence child involvement in proceedings should be minimised, and the best interest of children ensured. Their interests should best be represented by an independent attorney.
It is proposed that irretrievable breakdown of marriage, which should be established on the circumstances of each case, shall be the basis for divorce. 

With the change of the basis of divorce, the scope of the procedure through which the divorce is to be obtained should necessarily be transformed. In the absence of a genuine analysis of the status of the marital relationship, it would undoubtedly be much easier for the petitioner to prove breakdown rather than establish guilt. The focus of the entire procedure should be on the condition of the marriage rather than on the past behavior of the spouses. Divorce proceedings should be converted from a fault-finding mission to an inquest into the death of a marriage relationship.

Even though the law cannot prevent divorce, it should provide adequate measures for the parties to seek guidance to save a marriage. It is equally important to establish a procedure that would ensure, with less conflict, appropriate channels to dissolve a relationship that has irretrievably broken. The law should encourage the spouses to continue to function as co-parents for the sake of their children.

Amendments to the divorce procedure are proposed with intent to ensure, that the institution of marriage is neither undermined nor its stability shaken as a consequence of procedural defects. As Eekelaar observes, “the divorce law should provide a framework within which the negotiation process occurs and is an ultimate safety net to ensure apparent good practice”.
    
· Options for a reformed divorce procedure
The need for the reform of the law of divorce in Sri Lanka has been identified for a long time, and a formal Commission was set up in 1959 to explore the possibilities of divorce law reform. 
 The Commission considered the possibilities of introducing changes to the divorce procedure but the recommendations of the Commission were never implemented. The Civil Procedure Code was amended in 1977, and measures for a summary divorce procedure were introduced
, but there again no substantive changes were introduced to the existing adversarial procedure. The present Law Commission of Sri Lanka also recognizes the necessity to introduce changes in the procedural law.
 It has been recognized in other countries also that procedural changes are an essential pre-requisite for changes in the substantive law.
 
However, it has not been possible for the Sri Lankan legislature to introduce a comprehensive divorce procedure to complement the divorce law based on matrimonial failure. It is only pertinent therefore, to explore the possible options for an appropriate procedure. 

Collaborative law
Collaborative law is utilized as an optional divorce procedure, for which there are no universal rules. This is successfully used in the United States, particularly in New York where a fault-based divorce law is in practice. The methodologies of collaborative law can be adjusted in accordance with the requirements of the particular legal system, but basically collaborative law is based on dialogue between parties, mainly the divorcing spouses together with their attorneys. The dialogue focuses on the current status of the marital relationship, their children and parenting responsibilities, arrangements relating to finances and property, etc. It does not decide the guilt or innocence of the parties, but facilitate them to decide for themselves, through dialogue, to determine the future arrangements of their failed marriage after they satisfy the court that the marriage has irretrievably broken down.

 In a collaborative law case the judge is trained in collaborative law, and each party selects a lawyer of his or her own choosing who is also trained in the practice of collaborative law. At the beginning each lawyer signs a collaborative law stipulation. This is, in effect, a contract between the lawyer and her or his client in which the lawyer agrees to serve as settlement counsel only and must pledge, in writing, at the beginning of each case, that they will not and cannot represent the parties to the case in court and can only act in an advisory and advocacy capacity during the negotiations. This means that each lawyer is contractually barred from ever going to court in the particular divorce case, whether to represent the client or to testify on behalf of the client in this matter.

However, this doesn’t mean that parties can never go to court. Their constitutional right to access to the courts does not cease, but if the spouses fail to reach an agreement after going through the collaborative law process and either or both parties decide to proceed to court, they must hire new attorneys and, in effect, start the case afresh.

The pledge by the attorneys who represent the parties in collaborative divorce not to represent them in adversarial court can be a startling concept at the beginning. But it is the driving force behind the collaborative law concept. Because both parties must hire collaborative lawyers for this to work, the negotiations are geared for collaboration, cooperation and settlement rather than for intimidation by threats of litigation if one party does not give in to the other. And, unlike mediation, in collaborative law the parties are each represented by counsel whenever they meet to negotiate. Each has the security of knowing that they will be negotiating with knowledge of the law, and the guidance of a proven and caring practitioner by their side while attempting to work out the settlement.

In collaborative law, unlike a traditional divorce case, the lawyers as well as the clients share the risk of failure. Yet it is still considered worth attempting because in the collaborative process, it is the parties who retain control over the ultimate settlement, rather than the court deciding over them. 
Collaborative divorce requires, in addition to legal experts, multidisciplinary professionals like medical professionals, financial and/or tax consultants, child care experts, to engage in the process who are trained to respond to the actual complexities of divorce as people experience it, rather than imposing an old-fashioned, limited institutional legal point of view.’
  
Even though collaborative divorce procedure is successfully practiced elsewhere, it may not be the best option for Sri Lanka, due to several reasons in the main. One is the cost factor. Parties will have to pay the collaborative attorneys and additional costs are involved in the event of failure of the collaborative process, which will lead the parties to courts, in which case the parties have to bear legal costs including fees for separate attorneys. 
Another concern is the ‘professionalism’ necessarily involved in collaborative law. Collaborative divorce law requires a process where formalities and technicalities are minimized, so that the parties may discuss their own life situations openly, subjected only to an extent which ensures that the discussion do not go out of control. The presence of attorneys could hamper this informality particularly in a context where the attorneys as well as the judges are trained and used to adversarial approaches and technicalities. 

As Pauline and Thompson points out collaborative process can also fail in instances where one or both spouses have serious mental illness or drug or alcohol problems that are not under control, where domestic violence prevails, where one or both spouses lack the ability to participate fully and freely in the discussion or lack the capacity to make and keep commitments about behavior, or where one or both parties lie about their finances.
 The outcomes in any court procedure depend in the main, on the truthfulness and honesty of the parties. This applies to collaborative law as well, because the success or failure depends on the free exchange of information and a commitment to resolutions that respect the parties’ shared goals. 
 Mediation
Mediation, which has a considerable high success rate in South Africa, Britain and United States, has been identified as ‘the hallmark of commonsense’
 in alternative dispute resolution. Mediation, probably one of the oldest forms of conflict resolution, is third party assistance to two or more interacting parties. This mode of conflict resolution has increasingly been used around the world to resolve various forms of conflict in national and international relations, and has been used as a form of family disputes since pre-history period
. 
The objective of mediation in the sphere of divorce and separation would be to assist couples in improving communication between them, and ‘to help the disputing couple to become rational and responsible enough to cooperate toward making compromises acceptable to both’.
In the process, the parties can have an informal but informed deliberation on their children, finances/property, maintenance etc. and is a successful way of saving legal costs and time, provided the process is properly administrated. As strongly emphasized by the Law Commission of England,
 the joint responsibility of parents to co-operate in bringing up their children notwithstanding the dissolution of their marriage is highly encouraged in mediation.
Wijayatilela describes the essential characteristics of Mediation as follows: ‘Firstly, it is a forward looking process which does not seek to determine guilt, innocence, right or wrong and thereby negates a focus on the past. Rather, it has a future focus and seeks to evolve solutions for future conduct. Secondly, it focuses on commonalities and mutuality as between disputing parties rather than emphasizing differences. And finally, in the Interest based Mediation approach, the process does not at any stage permit the assumption of positions by parties. What is encouraged is the identification of interests and needs.’
 
Main features in mediation are that the spouses voluntarily agree to the process, agree on their own boundaries, their own decision-making role is not negated but they decide for themselves under the guidance of an independent mediator with the assistance of their own legal representatives and, the choice of adversarial court procedure is kept open provided their attempts at mediation fail.  The process, which should operate under the auspices of the law, assists the parties to reach under rational procedures, a mutually satisfying agreement on their future lives, recognizing the rights and interests of all family members.
 
 Mediation is used differently in various legal systems as an alternative dispute resolution mechanism, and adopts multifaceted methodologies with reference to the issues addressed in the process. However, divorce mediation is basically an informal process, which is based on equity rather than the rule of law. The objective of the process should be to provide a flexible and much less stressful experience than the adversarial process, and the procedure is also cost effective and confidential.
The mediator should ideally be ‘an independent expert who should be able to, under conditions of the strictest confidentiality, isolate underlying interests, use the information to identify common ground and, by drawing on his or her own legal or other knowledge, sensitively encourage an evaluation of the prospects of success in the litigation and an appreciation of the costs and practical consequences of continued litigation…’
 

It is vital for the mediator to be trained in mediation as well as law in order for him/her to be independent. While the legal training disciplines him/her to be detached from the issues and emotions involved, the training in mediation coaches to distinguish the adversarial system from the mediation process. The mediator is expected to approach both parties to reach a common ground about the marital status. The involvement of spouses, who seek divorce, meet with a mediator who represents neither one but impartially, with or without legal advice as the case may be, helps the two of them to reach agreements that can be as limited as one issue or as far-reaching as the complete divorce settlement. 
Depending on the applicable law, people utilizing mediation may or may not have their own divorce attorneys to consult with during the mediation process. When the process is successfully completed, the mediator provides the couple with the agreement they have reached, which would then be re-drafted by their attorneys Marital Settlement Agreement and brought to court before the judge for the final decree, or may be sent to the judge straight away to be pronounced as the final decree. Where mediation fails, the matter goes to court and with the certification of the mediator, and then be decided under the normal court procedure. 

The Mediation Agreement, therefore, is not binding until it is entered in court as a Judgment. On the other hand, the judge is bound by the consensus reached at mediation, and therefore it is pertinent to make the mediation process impartial and one where rules of natural justice are adopted. 

Sometimes, if their attorneys do not like the agreement they reached, or one of the parties has a last minute change of mind, the agreement falls apart, the mediation derails, and the couple goes back to litigation. Nonetheless, even if that should happen, going through the mediation process with a skilled mediator may still help the divorcing couples to narrow the issues, help them settle some, if not all, of their differences, and help facilitate a smoother and less fractious divorce process.

However, mediation process has its own drawbacks, which could be listed as follows:

* The process has a tendency to focus on what actually happened during the marriage rather than looking to the future, which would again revive the adversarial features. Ideally the process should focus on future arrangements.  
* Usually mediation does not permit legal representation, thus denying the parties to have a full knowledge of their rights, entitlements and obligations and this may prevent the parties from disclosing all the relevant facts and/or documentary evidence. However, it may be noted here that the formal court procedure is not shut out for parties who opt for mediation as a trial, and they can always proceed to court if mediation fails on these or any other issue. 
* Unless the mediators are qualified in law and properly trained in mediation, there is a greater probability of ending with worse results than in the adversarial procedure. Such probabilities however, would be minimal if it is correctly stipulated in law that it is the parties, who reach the agreement and not the mediator, and the parties always reserve the right to disagree on the terms and conditions put forth by the mediator or the other party.
* This may not be suitable where the bargaining powers of spouses are not equal and where patriarchal attitudes of the mediator may over-power the rules of justice. This argument stands valid if mediation takes a position-based approach. This could be avoided if an interest-based approach is adopted instead.
Mediation in Sri Lanka

Amicable dispute resolution is not a new concept in Sri Lanka. It has been very much a part of traditional Sri Lankan culture before the administration of justice system was revamped by the colonial rulers to suit their perceptions. Prior to these changes, there were no formal grounds for divorce and the process was informal, which was resolved at village level. The western rulers introduced drastic changes to the whole concept of marriage, and divorce was permitted only on legally recognized grounds. They introduced structured court procedures, which were essentially adversarial, and divorce, like any other dispute of civil or criminal in nature, was to be obtained through this formal procedure. Grounds for divorce were statutorily recognized by the Marriage Registration Ordinance of 1907 and the Civil Procedure Code stipulated the applicable procedure. As a result of being part of the law of the country for over a century, these foreign concepts have now become localized while the conciliation/mediation/arbitration processes, which were very much a part of this country as well as in other Asian countries have recently gained popularity in many Western countries.

Having realized the benefits of these alternate dispute resolution (ARD) mechanisms and experienced the undesirable results of the adversarial system for many years, Sri Lanka has taken several initiatives to institutionalize alternate dispute resolution processes through the introduction of ‘conciliation’, ‘mediation’ and ‘arbitration’ in different areas of law. An attempt in this respect, the first after the independence, was made through the introduction of conciliation boards in 1958, but it failed due to various reasons. A more successful attempt has been the Mediation Boards Act No. 27 of 1988, where submission to mediation is made a priori requirement before seeking redress through courts.
 Many disputes have been subjected to the purview of the Mediation Boards.
 Where a dispute has been referred to the Mediation Board, either by the disputing parties or by courts,
  it becomes the duty of such board to endeavor to bring the disputants to an amicable settlement and to remove, with their consent and wherever practicable, the real cause of grievance between them so as to prevent a recurrence of the dispute.
  Dissolution of marriage does not come under the purview of the Mediation Boards. 
	


Some subject specific ADR mechanisms have also been introduced in Sri Lanka. For instance, the Arbitration Act No. 11 of 1995 was a response to the need for expeditious resolution of commercial disputes.
 The Human Rights Commission of Sri Lanka Act No. 21 of 1996 provides for the resolution of issues particularly relating to violation of human rights, through conciliation and mediation, labour tribunals recognized under the Industrial Disputes Act No. 3 of 1950, the Employment Mediation Services Centre (EMSC), which functions under its own Constitution as a private Mediation Centre comprising a membership of Employers, Workers and others,
 and the Commercial Mediation Centre of Sri Lanka Act No. 44 of 2000 are other examples where mediation has been recognized as a more suitable alternative dispute resolution mechanism.  
	
	


	
	


Lessons from special laws

Unlike in General law of Sri Lanka, mediation is very much a part of the divorce procedure in Muslim law. Throughout the whole process of divorce in Quazi court, where applications to divorce is heard, maximum effort is made attention is paid to reconcile the parties and to prevent their personal problems from becoming public knowledge. The informal procedure adopts several features, which are commonly used in contemporary divorce mediation in other countries, and the effort made to save the marriage, by the Quazi, the assessors and through the involvement of religious/church leaders, is commendable. Under the Muslim law as applied in Sri Lanka, counselling prior to litigation is a mandatory prerequisite and the Quazis are bound to make a determined effort at mediation throughout the court process. 

The Kandyan law also adopts an informal and non-inquisitorial Divorce procedure.
 The primary jurisdiction in respect of divorce and related issues is vested in the District Registrar. The procedure is designed to create an atmosphere, where parties are encouraged to reach amicable settlements through a non-interfering administrative process. Compared to general law, the Kandyan divorce procedure is simple and uncomplicated and offers ample opportunity throughout for reconciliation. Unlike in general law it does not encourage hostility between parties and the process, though not expressly laid down in the Act is more akin to mediation.
Accordingly, mediation is not a new concept for Sri Lanka and has long been operational and often the sole means for settling disputes under special laws in Sri Lanka. 
Conclusion

Where no prospect of reconciliation appears possible and a divorce is inevitable, mediation could be prescribed as a positive measure of resolving the consequences of divorce. 
Hence, mediation might be proposed as a necessary prerequisite in a divorce procedure where the court, which deviates from the traditional sense of the term and adopts non-formal methods, encourages the parties to settle the consequences through negotiations. 
Despite the many obstacles that may obstruct the process,
 compromises after a breakdown has been established and achieved through negotiation are more likely to be adhered to than the conditions imposed by the Court.
 Only where the efforts at mediation fail the Court may try to bring the parties to agree on conditions which are fair and in the best interest of the children. In a way this should be more like the ‘Med-Arb’ system where the parties agree to proceed to arbitration where mediation fails. 

It has been recognized that the trauma experienced by children due to the prolonged uncertainty and hostility prevalent in the present system could be avoided, or at least reduced, by adopting a non-adversarial procedure in an informal environment.
 Mediation through bilateral dialogue has received wide recognition, in preference to encouraging Courtroom confrontations. Since harmful emotional, social and psychological effects of divorce can best be avoided or at least mitigated
 through this process, the best interests of children will be served and within a realistic time scale, without concentrating on winning or losing the battle.

Even though the perception of justice varies, inter alia on personal beliefs and requirements, introducing a process where parties’ requirements are recognized and adequately and efficiently addressed with the least friction and waste, it will fit into a better description of the law and undoubtedly improve the quality of justice. 
One cannot help but agree with the Chief Justice Winkler of Ontario when his Lordship says that the issue today is not whether we approve of the increased role of mediation — that role is upon us, like it or not — but whether this cultural shift should extend to court-based mediation, presided over by sitting judges.
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