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Abstract

Domestic violence is the most prevalent yet relatively hidden and ignored form of violence. It is recognized internationally that domestic violence, irrespective of its form, is a denial of equality, security, self-worth and fundamental freedom, and that the states are obliged to curb such violence. 

The conventional justice system including the existing criminal and civil laws have proved insufficient to address this issue due to various reasons. Thus, the necessity to have an effective law on domestic violence arose.  Partly in recognition of this reality and partly on the international pressure, the Parliament of Sri Lanka enacted the Prevention of Domestic Violence Act. The Act however, has not proved as effective as expected. 

This article intends to appraise the strength of the Act in two aspects:

1) The gender neutral approach of the Act and its real impact on women in the context of a patriarchal society, 

2) The failure of the Act to provide for the protection of victims in absence of a system where effective legal aid, support and healing services are guaranteed.

These will be substantiated by examples from similar statutes from other jurisdictions.

In conclusion, it is intended to establish that the law should guarantee substantial equality as opposed to formal equality for women in order to ensure equal  justice  and that the effective involvement of the substance, structure and the culture of the law are essential in order to attain effective results from the law.  

A critical appraisal of some aspects of the Prevention of Domestic Violence Act of Sri Lanka in the context of gender equality 

Hypothesis

The intention of this work is to look at domestic violence as a crime against a person, to assess the present procedure advocated in the Domestic Violence Act No.34 of 2005, 
 and to analyze the adequacy of the Act, which is based on formal equality between sexes, in a patriarchal society. Due to word constraints, the analysis will be limited to some specific provisions of the Act. The main focus is on the feasibility of achieving substantive equality in a society where both the law and the society are in alignment with patriarchal values.

This work recognizes that the level of equality between men and women guaranteed in law is variable and that it varies according to the social context where the law is applied in. It is based on the hypothesis that even though a law based on formal equality can ensure equal justice and expect equal outcomes where rights, responsibilities, opportunities and duties of men and women are respected and guaranteed on a substantively equal standard, the law needs to do more than enacting a statute based on equality in its formal sense where the society encourages or tolerates gender bias. 

Both the standard of equality expressed in legislation as well as the gender equality recognized in a society are variables. Law is a reflection of any society and is also a means to an end. If the law is to make a real change in the society, it has to take substantive steps towards that end. The level of equality achievable in a particular society varies according to the standard of equality enforced in a law and vice versa. 

This article attempts to analyze some of the drawbacks of the PDVA, and to substantiate that though these provisions could have achieved substantive equality in a society where equality is guaranteed irrespective of gender, they become drawbacks when applied in a patriarchy.

Introduction

States have avoided regulating domestic affairs probably on the ground that ‘the law should not interfere with emotional relationships involved in the family realm because it is too heavy headed’
. However, violence in the domestic environment has come to such a high level that some states have realized that domestic violence should be recognized as a serious crime. Different legislatures have responded to this social problem differently, and PDVA can be considered as the Sri Lanka’s attempt to curb the problem. 

The objective of the Act is to provide for the ‘prevention’ of any act of domestic violence and for matters connected therewith or incidental thereto.
  Section 2 warrants ‘any person’
 in respect of whom an act of domestic violence has been, is, or is likely to be committed to make an application to the Magistrate’s court for a protection order, for the prevention of such act of domestic violence.
  Accordingly, men, women and children alike are allowed to enjoy the protections guaranteed in the Act.
 

In accordance with the jurisprudence of ‘justice for all’ the PDV Act has been enacted as a gender-neutral legislation. This objective is based on the premise that women, men and children in a domestic environment are equal and that they are guaranteed the right to equal rights and equal opportunities. This ideal premise does not in fact exist in Sri Lanka. Sri Lankan society, like most of the other Asian societies, is a patriarchy, and men and women are allocated different roles and expectations from a person are conditioned on gender. Essentially, gender hinders one’s basic human rights and this affects the allocation of rights and opportunities on the one hand, and access to justice on the other, not only in the substantive law but also in the administration of justice and the application of law. 

As a result this affects the Outcomes. While this is the general situation in a patriarchal society, it is more so in a domestic environment where allocation of roles are based more on family tradition and social notions rather than one’s capabilities.

The purpose of this research paper is to analyze whether a legislation expressly based on ‘formal equality’ as opposed to substantive equality, could achieve an objective as high as ‘justice for all’, in a society where the rights, duties and opportunities of its members are determined on one’s gender.

For purposes of this monograph, key terms ‘domestic violence’, ‘patriarchy’ and ‘equality’ will be considered in their wider context, i.e. these terms would be understood in a meaning wider than which is attributed in the PDVA.
  

Accordingly, ‘domestic violence’, except where it is specifically given the meaning attributed in the PDVA, means violence of any form or any degree, between two or more individuals who are or have been in an intimate relationship.

Patriarchy connotes more than what is popularly believed it to be, i.e. the male is considered as more powerful than the female. Patriarchy is considered in the context of familial ideology. According to the familial ideology, the social organization as well as the administration of justice takes a protectionist approach towards women. The combination of patriarchy and familial ideology not only presupposes the higher recognition for men, but it also considers women as weak and subordinate and thereby in need of protection. The protectionist approach justifies the premise that women need to be treated differently in law because they are weak and less able than men. However, this is not the approach in this paper. While this paper does not attempt to establish that women are weaker or stronger then men, it recognizes the reality that the society and the entire justice system is patriarchal in the sense that violence exercised by men against their partners is generally considered ‘normal’ or ‘accepted’.  Therefore, this work emphasizes that the law ought to provide sufficient mechanisms to ensure equality in its substantive meaning to women.For this purpose, ‘equality’ is given its fuller meaning i.e. equality which encompasses equality of opportunity, equality to access to opportunity, and equality of results rather than its formal sense. In this monograph it is recognized further that formal equality, often manifested in a gender neutral framing, is not sufficient to guarantee women’s rights but, that the law needs to identify the hindrances on women and thus ensure extra measures to guarantee access to justice and provide sufficient practical measures for a protected environment.
 

· Dominance and violence: the eternal relationship

“Violence happens when one individual attempts to dominate another individual. War happens when a leader of one nation or faction attempts to dominate the other. Environmental destruction happens when people, nations and cultures attempt to dominate nature. Violence, war, and environmental destruction all result from the idea that one actor is dominant and one is submissive – the battle is constant over which role will be played by whom.”
 

This explains the roots of power and control cycle inherent in situations of violence. In some instances, the same cycle can be identified in a relationship between a man and a woman, and particularly in the domestic sphere, where women are regarded as subordinate to men, in any patriarchal society. The power and control cycle in a domestic environment is the result of two socially constructed ideologies, i.e. patriarchy and the familial ideology.

Patriarchy is a form of social organization in which the father or an equivalent male is regarded as the supreme authority in the family, clan, or tribe, and descent is reckoned in the male line, with the children belonging to the father’s clan or tribe. In a patriarchy, men hold the power and women are largely excluded from it. 
  The patriarchal society condones and tolerates male dominance and requires the woman to abide by the rules laid down by the man, submit herself to the demands of the man when ever he makes them. Lina Gonsalves analyses that the outcome of trials and the unwillingness of the police to probe violence against women, at home, and in society has led to a situation in which the law as a whole can easily be taken to be an instrument of patriarchal oppression.
 Probably this creates the starting point of inequality between man and woman. This inequality is based, mostly on socially constructed differences rather than natural ones, and these socially construed differences are in most cases, based on hypothetical rather than real reasons. The familial ideology justifies the allocation of specific roles on women and women identifies relations and determines identity. The allocation of roles, which determines what is appropriate for men and what is appropriate for women, is based on conceived patriarchal notions rather than physical or mental capabilities. Identification of relations focuses on the equation between men and women in terms of the relative distribution of power, resources, responsibilities and rights. It also refers to the tradeoffs and compromises that women and men arrive at which each other in accepting the particular and almost always uneven distribution, i.e. the ‘bargain’ that is struck, and the identity determines how women and men perceive themselves and each other, and what the societal notions of masculinity and femininity are. These three social concepts create gender differences. Patriarchy discriminates between men and women and this gender discrimination is further strengthened by the familial ideology. As Kapur and Cossman point out “Familial ideology naturalizes and universalizes the construction of women as wives and mothers, as economically dependant, as passive, dutiful and self-sacrificing, across a broad range of personal laws. It is an example of the often homogenizing nature of legal discourse, which obscures the multiplicity of differences between and among women, and the very different ways in which women live in and experience their lives.”
 

Clearly, the problem of gender difference lies not in the difference itself between men and women, but in the socially constructed ideologies. The ideologies provide the foundation for the different allocation of opportunities, resources, and responsibilities and most importantly the allocation of rights to women and men. The distribution provides the socially constructed justification for the dominance of one sex over the other and reinforces the notion of ‘male superiority’. This inequality in the allocation of opportunities, resources, responsibilities and rights in turn leads to a disparity in outcomes between women and men.

Many socially constructed differences, based on the three concepts mentioned above, exist between men and women depending on the level of patriarchy prevalent in a particular society, and these differences lead to disparity, disadvantage and discrimination against women. Sri Lanka is no exception to this social phenomenon.

Discrimination on women in a patriarchy: the inevitable consequence Discrimination on women can be direct or indirect. Direct discrimination is where the standard is discriminatory on its face, while indirect discrimination is where the facially neutral or favourable standard discriminates in effect.
 While direct discrimination is reprehensible in terms of morals and intentions, indirect discrimination is usually innocent, involuntary, or accidental. However, the effects can be the same in both forms of discrimination, and therefore indirect discrimination cannot be overlooked and the intention of discriminatory act or omission should not occlude the analysis of a situation.
 

Irrespective of its form, discrimination leads to deprivation and disadvantage, and these are interconnected. Also, disadvantage in one area could lead to disadvantage in another area. In total, deprivation and disadvantage on the basis of gender denies the right to equality.

Substantive equality calls for equality of opportunities and equality of outcomes. When there is no equality between males and females in the society, one cannot hope for equality in opportunities or equality in outcomes. In such a situation the law, if it is meant to be a means to an end, ought to do more than presume equality. While realizing the inequality in society, it should enhance the status of the dominated sector. 

Violence in the family: the bitter consequence

Family is considered nationally and internationally as the basic unit of society. According to Merriam-Webster’s online dictionary, family is ‘A group of individuals living under one roof and usually under one head’. Definitions go on to include ’The collective body of persons who live in one house, and under one head or manager; a household, including parents, children…’ While these definitions provide the ideal impression of a family, Kapur and Cosman present a more pragmatic view on family thus: ‘family is a concept which is often taken for granted as representing a group of people related by ties of blood and marriage’.
 

The irony of domestic violence is it happens within the domestic sphere or among family members: where a person seeks and protection at their best. As Mehr Khan states “..for many, home is where they face a regime of terror and violence at the hands of somebody close to them-somebody they should be able to trust.”
 Irrespective of the basis of bondage, the allocation of roles on members of family is a common factor, which cut across all boundaries. The most common basis for this allocation is the pre-conceived notions of gender. This gender-based role allocation generalizes the men’s duty to earn the family income while it becomes the woman’s duty to look after the children and other household chores. The familial ideology makes it appear natural for women to remain at home and attend to domestic affairs. Indirectly this makes the woman a dependant on the man economically. In this role allocation, the man, whose role is to earn money, becomes more important, since the whole family depends on him, and consequently it makes the woman’s role less important from a financial point of view. This pre conceived notion which visualize the man as the economically stronger party buttresses the ‘dominant ideology’. Hence the men of the family are considered as dominant party over women, who are considered as weak or dependant or both. This makes the woman a second rate member in the family.

The domestic relationship will be smooth as long as the woman is well looked after by the man (or in some instances by his family). However, if things go wrong and if the woman is badly treated, or if she becomes the subject at the hands of an abuser husband/son/father/father-in-law/mother-in-law, she becomes helpless, particularly where she is not economically independent. 

In this context it is illogical for both the substantial and procedural law to presume that women in the domestic environment are in fact equal to men. Where women are subjected to violence partly as a result of their subordination and dependency on men, and violent behaviour on them by male family members are socially regarded as normal or accepted, the law should take extra effort to provide the autonomy they need, and make them equal before the law. Unless these extra measures for the benefit of women are taken by the law, and until the law presumes that the society in fact treats women as equal to men, women will continue to be discriminated not only in the domestic sphere, but also in the hands of the administration of justice. 

Maybe there is no direct relationship between patriarchy and violence itself as advocated by some analysts
, but it cannot be denied that a woman who depends financially on her husband, father or son, is highly unlikely to seek judicial redress and even more so to ask the justice system to improve restrictions on him. The situation is even worse where women who are bold enough to do so are looked down upon by the police, other judicial officers, neighbors, relatives and co-workers, and the state does not offer any support services as a remedial measure. In such a situation, lack of substantial legal or administrative measures to provide effective protection to women, categorically denies them justice. 

When the woman is not independent economically or socially, how can she resist these rules and demands? One could argue that it is the very situation where the intervention of the law is badly needed. Indeed the upper hand of the law is needed in such situations, but the law should not be blind folded so as not to see the economic, cultural and social hindrances that prevent women from seeking legal redress. When equality is not guaranteed in the society, particularly in the domestic environment where the man of the house is considered to be the stronger party economically, physically and socially, the law based on formal equality becomes a mere façade. Hence the law should recognize the fact that the equality between men and women is only presumed, and does not in fact exist in the world as long as it is patriarchal. This isolation of women from the legal order, has contributed directly to their inferior status by denying them sufficient legal relief when they actually need it. Therefore the law cannot possibly achieve equal justice by providing a protective measure on a gender-neutral scale, into a society, which is patriarchal. It needs to do more. It is a pre requisite of the state to offer support services such as alternative shelters, economic, medical and other requirements to victims of violence. 
    

Lawmakers enact laws with good intentions. However, it is too idealistic to presume that the society regards women as equal to men. The reality is far from this ideal situation. As Roscoe Pound says the gap between the law on paper and the law in practice should be identified, and for the law to be effective, both the legislature and the judiciary should take a genuine effort to bridge this gap. Then and only then, the law will function as an effective means to provide satisfactory controlling mechanism over society to achieve the expected end.   

Inequality in the gender-neutral PDVA

The law as stated in the PDVA prescribes equal treatment among men and women in a violent situation between family members.
 This gender neutrality is evident in the use of words ‘any person.
’ This is indirect discrimination.

The strength or otherwise of the Prevention of Domestic Violence Act to guarantee substantive equality to women

The PDVA is meant to provide for the prevention of any act of domestic violence and for matters connected therewith or incidental thereto.
 In achieving this objective the PDVA describes what amounts to domestic violence and sets out the relief and protective measures available to a victim or a possible victim and also prescribes a procedure which is meant to be both uncomplicated and fast. 

What the PDVA does in effect is far from ensuring equality. It provides equal opportunities and equal access to those who are in effect different in the society. This indirectly discriminates the party who is vulnerable to violence. 

Domestic violence

Behaviour which is considered as domestic violence under the PDVA is restricted to the acts specified in the Act.

The The PDVA defines ‘Domestic Violence’ as 

(a) an act which constitutes an offence contained in Chapter XVI of the Penal Code (which contains offences against the human body), extortion (section 372 of the Penal Code), criminal intimidation (section 483 of the Penal Code) and attempt to commit any of the said offences; 

(b) any emotional abuse (which means a pattern of cruel, inhuman, degrading or humiliating conduct of a serious nature directed towards an aggrieved person); 

unless the context otherwise requires’. 

Offences against the human body, which are not recognized in the Penal Code are not identified under the PDVA as forms of violence. Even though the inclusion of the phrase ‘unless the context otherwise requires’ warrants a broader interpretation where necessary, it is highly unlikely that the Magistrate Courts, being the lowest court in the higherarchy of the Sri Lankan courts system,
 will interpret instances such as marital rape as behaviour amounting to domestic violence. This is most unlikely in the patriarchal thinking, which buttresses the non-recognition of marital rape as an offence, which presupposes that marriage automatically bestows consent to sexual intercourse. Consent vitiates the basic element of ‘rape’
. The Magistrates courts will not consider it as an offence against human body since it is not recognized under the Penal Code, and would not consider it as an emotional abuse either because according to the PDVA, emotional abuse ‘means a pattern of cruel, inhuman, degrading or humiliating conduct of a serious nature directed towards an aggrieved person’, and also because it is presumed in law that marital rape does not amount to ‘cruel, inhuman, degrading or humiliating conduct’ as recognized in the PDVA.

Non-recognition of marital rape as a crime or a form of abuse reflects the effects of familial ideology and patriarchy. In a patriarchy, it is assumed and legally recognized that the wife submits herself unconditionally to have sexual intercourse with her husband, and therefore it does not amount to ‘rape’ even if the wife refused or protested against it. In other words a patriarchy does not recognize that ‘rape’ could take place in a marital relationship. This notion is reinforced in the definition given to ‘rape’ in the Penal Code of Sri Lanka.
  Legal recognition that the wife submits herself to her husband’s sexual demands unconditionally further reflects the power and control of the husband over his wife. This reaffirms the causalist view of domestic violence that it is ‘a strategy to gain or maintain power and control over the victim’.
 

Non-recognition of marital rape and sexual abuse between spouses as a form of domestic violence in the PDVA is a classic example to explain the ineffectiveness of the concept of equality when used in its formal sense. Even though the PDVA assumes equality between spouses, such equality cannot be expected in a marital relationship where the husband exercises power and control over his wife either physically or psychologically. It is self deceiving to assume on the one hand to expect a wife to seek judicial redress against her husband on marital rape unless where she can prove a pattern of cruel, inhuman, degrading or humiliating conduct of a serious nature, and on the other to expect the Magistrate to interpret the term ‘domestic violence’ so as to include rape, and sexual abuse in a marital relationship. It is too idealistic to expect this much in a patriarchy, particularly where the statute law which is intended to curb violence and crime choose to be silent over the particular issue. 

By contrast, the Protection of Women from Domestic Violence Act 2005 of India
 recognizes ‘sexual abuse as a form of domestic violence, and sexual abuse includes any conduct of a sexual nature that abuses, humiliates, degrades or otherwise violates the dignity of women’.
 The protection covers any woman who is or has been, in a domestic relationship with the respondent.
 The PWDVA 2005 is not gender neutral and is meant to provide protection to the wife or female live-in partner from domestic violence at the hands of the husband or male live-in partner or his relatives. The Indian legislature, by recognizing the Act, has accepted the necessity to have a law, which provides extra protection to women in a highly patriarchal society. The PWDVA, unlike the PDVA, does not assume equality between men and women and instead recognize the gender imbalance, and as a remedial measure guarantees substantive equality to women. Also the Anti-violence against women and Their Children Act of 2004 of the Philippines, Domestic Violence Act
, 1998 of South Africa
, The Domestic Violence Act 1994 of Malaysia
 are some more examples where domestic violence has been statutorily defined to include marital rape and/or sexual violence.
The Domestic Violence Act of Malaysia
, which is also a gender-neutral legislation, prescribes five forms of domestic violence. It does not confine the behaviour to offences recognized in the Penal Code though it refers to it.
 The Act includes ‘compelling the victim by force or threat to engage in any conduct or act, sexual or otherwise, from which the victim has a right to abstain’ as a form of domestic violence. The formulation gives the court a wide discretion in interpreting victims’ rights in the context of international policy documents such as UDHR, CEDAW, and CRC. Further, despite being a gender neutral Act, this specification allows both the victim and the court to guarantee the right of protection against sexual abuse. 

Domestic Violence Act of South Africa
 specifically recognizes ‘sexual abuse’ as a form of domestic Violence.
 ‘Sexual abuse’ is described as ‘any conduct that abuses, humiliates, degrades or otherwise violates the sexual integrity of the complainant’
. South African law not only recognizes abusive, humiliating or degrading sexual behaviour as a form of domestic violence, but it also recognizes any conduct that violates the sexual integrity of a person as an offence.
 This guarantees the right to sexual integrity, and also protection of this right from any person irrespective of the relationship between the victim and the offender. 

This is in line with the CEDAW guidelines which recognizes ‘sexual abuse such as coerced sex through threats, intimidation and unwanted sexual acts or forcing sex with others’ as a form of domestic violence. In 1992 the Committee overseeing CEDAW implementation adopted General Recommendation 19, which specifies that “States may be responsible for private acts if they fail to act with due diligence to prevent violations of rights or to investigate and punish acts of violence, and for providing compensation.” The governments are obliged to take this into consideration when reviewing laws and policies. In this context it is surprising to note that many state parties, whose responsibility is to harmonize the national laws and policy in line with these instruments, choose not to recognize sexual abuse between spouses as conduct which requires legal scrutiny. It may be proposed that Sri Lanka, as a signatory to CEDAW, should consider recognizing sexual abuse between spouses
 at least as a form of domestic violence, if not a crime.       

Accordingly, the PDVA which is silent on sexual abuse and rape between spouses, offers a wife a very remote chance of legal protection.This is more in line with the patriarchal thinking on the sexual rights and obligations between a husband and his wife, rather than the expressed objective of the Act. It is not clear as to how the Act could effectively ‘prevent’ domestic violence when it does not address one of the most serious forms of abuse/violence between spouses. The silence could be due to its unwillingness to arise a controversy. The drafters of the Act may have thought it would be better to have an uncontroversial legislation minus some forms of domestic violence than not having a law on domestic violence at all. However, the omission of rape and other forms of sexual violence between spouses on the one hand challenges the very objective of the Act, and on the other reinforces the patriarchal values on the sexual relationship between husband and wife, as opposed to sexual integrity of the wife.

It should be noted further that the objective of the PDVA is different to that of the Penal Code. While the Penal Code provides to punish an offender, the PDVA seeks to prevent violence or protect the victim. Hence there is no basis as to why the PDVA does not recognize marital rape and sexual abuse between spouses as a form of domestic violence, which warrants the issue of a protection order. Hence the PDVA could well have included this without creating much controversy.  

Law is a tool of social control, and this controlling power of the law should be exercised where necessary, in an effective manner. If the law does not direct the society, it gives rise to a situation where the society in turn controls the law. Thus in absence of specific provision in the PDVA, which controls the male dominance by way of sexual demand on his spouse this form of violence will continue within domestic spheres, without any legal interference.

The PDVA could well have made special provision to protect the sexual integrity of the wife using not only the international standards but also the Constitutional provisions which warrants the enactment of laws favourable for women.
 This would definitely have guaranteed substantive equality to women had the legislature used the constitutional provision and the international standards positively.

The objective of the PDVA and its achievability
The achievability of the legislative purpose depends on, among other things, the nature of the society, values inherent in the society, the capacity of the legal and administrative system, genuine intention of the legislature, attitudes of the judiciary and the police, foundation of the legal system, the flexibility of the law in question and the amount of discretion it allows for the judiciary.

Several countries have enacted laws to deal with domestic violence, and almost all of these statutes are aimed at protecting the victim from domestic violence. For instance, the Domestic Violence Act of Malaysia provide ‘for the legal protection in situations of domestic violence and matters incidental thereto. 
 It does not specifically states that the state intends to prevent acts of domestic violence as does in the Sri Lanka Act.   

 On the other hand, the South African Act, while recognizing that domestic violence is a serious social evil and having regard to the right to equality and the freedom and security of the person, and the state obligation to uphold these basic right and freedom, states its purpose as ‘to afford the victims of domestic violence the maximum protection from domestic abuse that the law can provide; and to introduce measures which seek to ensure that the relevant organs of state give full effect to the provisions of this Act, and thereby to convey that the state is committed to the elimination of domestic violence.’
  Accordingly, the judiciary is obliged to interpret the Act so as to guarantee the right to equality and the freedom and security of the. Moreover, the police and other state organs (in this particular instance the remand prisons, state run correction homes, rehabilitation centers, ect.) are bound by this statute to act in accordance with the Constitutional provisions which guarantee the said rights and freedoms. The legislature, which recognizes domestic violence as a serious social evil, gives practical direction to effective interpretation of the statute, and requires the court to treat the victim with fairness, compassion and respect without negating the rights of the accused.
 
Being a gender-based legislation, the Protection of women from Domestic Violence India Act seeks to provide the protection to the wife or female partner from domestic violence. 
 The Anti-Violence Against Women and Their Children Act
 of the Philippines introduces the Act as a law defining violence against women and their children, providing for protective measures for victims, prescribing penalties therefore and for other purposes.
 

None of these laws attempts to ‘preven’t domestic violence. However, the PDVA of Sri Lanka states in its preamble that the Act provides for the ‘prevention of any act of domestic violence and for matters connected therewith and incidental thereto.’ 

Clearly Sri Lanka is aiming high. Prevention of domestic violence is a major socio-legal task, and the PDVA is not equipped to that breakthrough. What the PDVA does in fact is to provide a protective mechanism to a victim or a possible victim. In order to protect a victim from domestic violence, the PDVA allows a person, in respect of whom an act of domestic violence has been, is, or is likely to be committed (hereinafter referred to as “an aggrieved person”) may make an application to the Magistrate’s court for a protection order, for the prevention of such act of domestic violence.
  On receipt of an application for a protection order, the court is bound to consider the application forthwith.
 Upon consideration of the application and the affidavits, if any, the court shall, upon being satisfied that it is necessary to issue an interim Protection Order, forthwith issue an interim order, and shall also make an order for the holding of an inquiry in respect of such application within fourteen days from the date of the application.
 If on the other hand, the court is satisfied that it is not necessary to issue an Interim Protection Order, make an order for the holding of an inquiry in respect of such an application, on a date not later than fourteen days from the date of the application.
 Further the court is required to take into consideration the urgent need to prevent the commission of any act of domestic violence, and the need to ensure the safety of the aggrieved person
. The respondent is given an opportunity to object to the issue of an Interim Protection Order.
 Moreover, the respondent is also duly served a copy of the Interim Protection Order. While section 4(2) is aimed at ensuring the safety of the alleged victim, section 4(3) focuses on the rights of the respondent, in the process of issuing an Interim Protection Order. 

Further in determining whether a Protection Order should be issued or not, the court shall take into consideration the need to prevent the commission of any act of domestic violence and the need to ensure the safety of the aggrieved person. Clearly, the legislative intention is to protect the victim from any possible violence or further violence, and to empower the court to take viable steps to ensure the safety of the victim or the aggrieved person. 

If the major task of ‘prevention of any act of domestic violence’ is expected by issuing an interim protection order or a protection order to an aggrieved person, the expressed legislative intention would only be a delusion, particularly in the patriarchal society which prevails in Sri Lanka, and also in the gender neutral approach adopted in the PDVA. Violent behaviour towards one’s spouse, child, parent or sibling is a sociological phenomenon which includes psychological, economic, cultural and a plethora of other reasons. Thus whether law, being one among many tools of social control, can ‘prevent’ such behaviour remains an open question. 

In a democratic state, the legislature can lay down policy, and enact laws to prescribe conduct and curb misconduct, while the judiciary can interpret the law so as to give effect to state policy. However, prevention of violence, particularly in the domestic sphere, requires more than legislative provisions that enables trial courts to issue protection orders. This requires, among other sociological ant attitudinal developments, structural changes in the substantive law as well as the procedural means to reach the end. Even within major structural changes, prevention of violence is too high an objective to achieve. While it is recognized that legal policy can give direction to people’s conduct, how effectively it could prevent violence via the PDVA in its present context is extremely doubtful. 

Attitudes of the police and the judiciary

Year 2007 celebrates 100 years of the present legislation on marriage and divorce.
 Until the year 2005, the law did not take into consideration the fact that violence can prevail within the domestic sphere, among family members. Violence towards one’s spouse, parent or child was dealt with only under the criminal law, where the motive is to punish the perpetrator. Other than punishing the perpetrator, the only alternative available to a victim was dissolution of marriage or a legal separation. Hence, the law has not focused on ensuring the safety of the victim of violence, while protecting the marriage tie (which was a pre-requisite to claim maintenance and other property rights). The options available to a victim was to put the perpetrator behind the bars or if he is the spouse of the victim, to obtain a divorce. The most probable consequence of these measures was loosing one’s home and support to which a spouse and children are legally entitled. The law did not intervene to protect a mother, a child or a wife from a violent family member, while guaranteeing their entitlements to a place to live and their support. The approach of the law was only punitive, and it had, for a century, endorsed the patriarchal idea that within a family, one has to either bare up with violence or give up the family ties and entitlements attached to the relationship. There was no way in between.  The Sri Lankan law and policy makers took a century to realize that violence within the family needs to be addressed in law. This means that the judiciary and the police have, for the last one hundred years, that violence among family members are natural and inevitable. It has gone to the extent where it was recognized that  “a husband was legally permitted to chastise his wife without subjecting himself to vexatious prosecutions for assault and battery.”
 Thus a huge attitudinal transformation in the judicial administration is required to adapt to the middle path which allows a victim, both the protection and the domestic relationship. In order to put the PDVA into effect, the judiciary and the police will have to recognize that violence, notwithstanding the relationship between the victim and the perpetrator, is no longer tolerated in law, and the victim is entitled to legal protection while preserving the relationship between her and the perpetrator intact. 
Police and judicial approaches for domestic violence can take one or more of the following forms: i.e

(i) therapeutic approach where attempts are made to identify and solve the underlying problems which lead to violence;

(ii) the penal approach which focuses on punishing the culprit;

(iii) the compensatory approach which focuses on damage control by the perpetrator to the victim by way of compensation; and 

(iv) the conciliatory approach which attempts to reconcile the parties without concentrating on who is responsible for the violence.

The PDVA however, does take an approach different from the above four approaches. It primarily focuses on protecting the victim, and hence enforces specific constraints on the perpetrator. Thus the police and the courts are expected to take a protective approach with regard to the victim. Two issues arise with regard to the effective practice of this protectionist approach; (i) to get over the age-old recognition that violence within the domestic sphere is natural and not an issue for the law to intervene, which is more difficult in a patriarchal society; (ii) adequacy of the available mechanisms to provide effective protection to the victim.

(i)It is not an easy transformation of ideology for the police and the judiciary to suddenly accept and adopt a different point of view on domestic violence in a society where the law as well as the law enforcement authorities kept away from domestic dispute for almost a century. This process would be even more difficult when the society in focus is a patriarchy where men’s superiority in the family is considered the norm rather than the exception. Hence, the closer the relationship between the victim and the perpetrator, more difficult it would be to get over this norm.   

Protection from domestic violence  
(ii) One cannot expect absolute protection from the PDVA in its present context due to various reasons, some of which are listed out below:

(a) The only effective protection mechanism advocated in the Act is the Protection Order issued by the court;

(b) Other practical measures such as shelter homes are either not provided for by the state, and therefore the court cannot compel private organizations to take in victims unless they offer to help;

(c) With the high rate of cases handled by the courts, they cannot be expected to devote individual and special attention to provide protection to victims of domestic violence;

(d) Victims are rather discouraged to go to Magistrate Courts in search of protection where an adversarial procedure is adopted and particularly because of the criminal nature of proceedings normally heard in these courts;

(e) Known judicial bias (mostly based on patriarchal and financial ideologies) against domestic disputes;

(f) Comparatively limited involvement required of the police in the PDVA, providing effective protection to the victim;
  

(g) Restriction on persons who can submit an application on behalf of a victim.   

Both the police and the judiciary play a major role in the procedure relating to protection from domestic violence. Unless the nature of the relationship in question and the issues connected therewith are distinguished from other civil and criminal proceedings, the procedure itself could aggravate the damage. Hence protection of rights of the victim (and sometimes the plaintiff where victim is not the plaintiff) and the respondent, as well as the safety and welfare of the victim should be the main concerns of the procedure. 

 The PDVA provides several measures for the protection of the victim or the possible victim Under the PDVA, the Magistrate’s Court has the jurisdiction to deal with applications relating to domestic violence.
 Magistrate Court, being the lowest and the closest court to a victim in the judicial system of Sri Lanka appears to be the only option in absence of a special family tribunal to deal with domestic disputes. However, the effect it could have on the relationship between the parties cannot be taken lightly, given the adversarial approach adopted in the Magistrate Courts. Nevertheless, considering the relatively easy access, Magistrate Court seems to be the best among the existing court system to resolve issues relating to domestic violence.

 An aggrieved person can make an application in a simple form,
 and where the aggrieved person is a child, the application can be made by a parent or guardian of the child; or a person with whom the child resides; or else a person authorized by the National Child protection Authority can make an application on behalf of the child. A police officer, on behalf of an aggrieved person, is also allowed to make an application for a Protection Order. However, a third party, other than those who are mentioned in the act, are not allowed to bring an application on behalf of an aggrieved person. The South African Act allows a third party to present an application to the Court on behalf of an aggrieved person, irrespective of the applicant’s age. 
 This widens the standing with regard to applications. However, the involvement of a third party in domestic disputes may not always be beneficial particularly to matrimonial relationships. There is always the possibility of an influential elder or a powerful relative to force a person to seek a protection order against his/her spouse thereby giving way to marital breakdown. This may have been the reason for this restriction. On the other hand however, given the disadvantaged position of women in a patriarchal third world country like Sri Lanka, 
 it would be beneficial for a female victim if an opportunity was given to her to submit the application via a third party at least in a situation where it is proved that it is not possible for her to submit it in person or she is not permitted from going out to seek justice. The magistrate could have given the discretion to decide on the genuineness of the application in such situations. 
 This will help in guaranteeing substantive equality to women.  

Protection sans support
Some of the measures that could be taken by the Magistrate when issuing a Protection Order are:

i. prohibit the respondent from committing or causing the commission of any act of domestic violence;

ii. prohibit the respondent from
:

· entering a residence or a specified part thereof, shared by the aggrieved person and the respondent; occupying the shared residence; remaining in the shared residence or a specified part of the shared residence

· entering the aggrieved person’s

(i) residence 

(ii) place of employment 

(iii) school

· entering any shelter where the aggrieved person is temporarily residing

· preventing the aggrieved person from using or having access to shared resources;

· contacting or attempting to establish contact with the aggrieved person in any manner whatso ever;

· selling, transferring, alienating or encumbering the matrimonial home so as to place the aggrieved person in a destitute position.

The above provisions are meant to provide the required protection and to preserve the existing standing of the aggrieved person, with regard to shared resources. Even though it appears an exhaustive list of measures to be taken for the protection and benefit of an aggrieved person, the effectiveness of these measures has to be assessed in a patriarchal society. 

If the aggrieved person in question is economically independent, and if the society is gender neutral, these provisions seem to be feasible. In such a situation, the aggrieved person can prevent the respondent from coming near her and still occupy the shared residence and prevent the respondent from using or having access to shared resources. However, if the aggrieved person is not so independent, and depends on the respondent’s income, matrimonial home and other resources, it would not be practically possible for an aggrieved person, particularly if it is a woman, to ask the Magistrate to prevent the owner from using her resources.  Moreover, a large number of Sri Lankan houses are less than 500 square feet, and it would cause more problems when a wife is issued with a Protection Order against her husband, who, most probably is the owner, or invariably the head of household in a patriarchal sense. As a supplementary order, the court can order the aggrieved person to be placed in a shelter or provided with temporary accommodation. However, whether adequate and suitable shelters are maintained throughout the country is of great concern.

This raises a separate issue regarding maintenance of the victim. The Maintenance Act,
 which promotes equality between spouses, makes it a reciprocal duty to maintain one’s spouse. One cannot get away from this duty until the marriage subsists. This obligation is based on the conjugal relationship presumed in a marriage. The issue that could arise here is whether the maintenance obligation would still be applicable where a wife/ husband has obtained a Protection Order against her/his spouse. Under the Prevention of Domestic Violence Act, the Magistrate may order the respondent to 

· provide urgent monetary assistance to any person, where such respondent has a duty to support the aggrieved person; 
and

· to make such payments and /or provide such facilities as the case may be, as are necessary to enable the aggrieved party to continue in occupation of any residence in which such aggrieved party will reside during the period of operation of the Protection Order notwithstanding that the respondent has been prohibited from entering or remaining in such residence by an order made under section 11 of the Act.
 

In accordance with the above provisions, court can order the respondent to provide urgent monetary assistance and/or to enable the aggrieved party to continue to occupy the residence. Presumably, the ‘residence’ includes the matrimonial home irrespective of its ownership. These orders prevent the respondent from sending out an aggrieved party, who has obtained a Protection Order against a respondent. Even though such a respondent may be legally bound to maintain the aggrieved party in question, the PDVA does not expressly make it mandatory for a respondent to continue to ‘maintain’/’support’ the respondent, other than providing urgent monetary assistance and permitting the aggrieved party to occupy the residence. Hence, it becomes an issue whether the reciprocal duty of maintenance towards one’s spouse will continue, as the law expects, where a Protection Order has suppressed conjugal relationship. It is highly unlikely that a violent spouse who is being prevented from coming near his spouse would voluntarily continue to ‘maintain’ her. In this situation an aggrieved party will have to file a separate action for maintenance in courts, making the matters worse for a victim of violence. 

More critically, this has to be understood in the context where ‘economic abuse/violence’ is not considered as a form of domestic violence.
 In such circumstances, lack of legal provision in the Prevention of Domestic Violence Act to force the respondent to maintain the aggrieved party where the respondent has a legal obligation to do so, worsen the situation of an economically dependant person. 

One can argue that such a wife could still obtain an order for maintenance under the Maintenance Act since the PDVA does not prevent alternate legal proceedings.
 Maintenance proceedings are not exempted from the costly, complicated and time consuming court proceedings in Sri Lanka. Since the PDVA calls for immediate action on the part of the police and the courts, it would have been more beneficial if section 12(1) (f) is not confined to ‘urgent monitory assistance’ and included a provision so as to compel a respondent who is bound by law to support the aggrieved party, to continue to be obeyed by that responsibility irrespective of the Protection Order. This would save the aggrieved party from the expenses and complications of another court procedure which she will have to undergo in a maintenance suit.

The Philippines Act allows the court to direct the respondent, supplementary to the Protection Order, to provide support to the woman and/or her child if entitled to legal support. It says further that, notwithstanding other laws to the contrary, the court shall order an appropriate percentage of the income or salary of the respondent to be withheld regularly by the respondent’s employer for the same to be automatically remitted directly to the woman. Failure to remit and/or withhold or any delay in the remittance of support to the woman and/or her child without justifiable cause shall render the respondent or his employer liable for indirect contempt of court.

Where the prospect of obtaining a Protection Order would be loosing one’s only means of economic support without resorting to further legal action, it would undoubtedly be a choice between safety on the one hand and support on the other for a victim of violence, and this itself would prevent an economically dependant wife from seeking legal redress against a violent husband. Most likely, this would hinder the equal justice apparently intended in the PDVA.

The provisions of the PDVA make attempts to guarantee equality. Given the society and the legal system where familial ideology and patriarchy largely prevails, the PDVA, as at present, falls short of guaranteeing substantive equality particularly to women who are economically dependant on their husbands due to various reasons. It should be noted at this point that the familial ideology itself and the patriarchal thinking are responsible for most of these reasons for economic dependency on one’s husband. It is common knowledge that a number of women are either forced/made to stop work outside their homes once they get married, or when their children are born. The society, over clouded with familial ideology, celebrates the role of the wife, the mother and even the grand mother. Unarguably these roles are overburdened with responsibility, but are not compensated financially. What the woman gets in return for her overwhelming, life long, career is ‘her due place’ in her home. As Kapur and Cosman states, women’s roles as wives and mothers are celebrated and at the same time ’naturalized as an inevitable consequence of the biological differences between women and men’.
 Hence the law ought to look beyond formal equality, if it is to, in fact to stop women from being discriminated and to guarantee equality for women in a patriarchal society.         

Conclusion

How women negotiate their situation in the society will vary depending on the ability or capacity of a woman to risk changes to the way her life has been lived. It is highly unlikely that violence will prevail or be tolerated in a domestic environment where equality and independence of each member is guaranteed, as violence is linked to dominance and power. 

Recognition by the state that violence committed within the domestic sphere as an offence is definitely a significant milestone in the Sri Lanka legal regime. It needs to be realized however, that a statute alone cannot be expected to achieve a huge social transformation, and as described before this extensive task also requires major attitudinal and structural changes. Nevertheless, the law can contribute to these changes in both the attitudes and the legal and administrative structures, and more improvements can be introduced within the PDVA itself. 

A law which is meant to curb domestic violence has to identify the patriarchal attitudes and the familial ideologies that provide the basis for violence, particularly by males on females. It has to then recognize that equality in its formal sense will not be adequate to guarantee equal justice to women in a patriarchy. Only a law which recognizes these realities will be able to guarantee substantive equality to women in such a society.

As long as patriarchal values and familial ideologies continue to exist in the society, and as long as formal equality dominate the judicial thinking, women will be at a disadvantage. Their disadvantaged position require special legal provisions for their benefit. As the Indian Supreme Court held “Those who are unequal, in fact, cannot be treated by identical standards: that may be equality in law but it would certainly not be real equality. The state must, therefore, resort to compensatory state action for the purpose of making people who are formally unequal in their wealth, education or social environment, equal in specified areas.”

In this perspective the PDVA is woefully inadequate. In conclusion the PDVA should ideally take a corrective approach to ensure equality and eliminate non-discrimination in dealing with domestic violence.  

Hence a law deals on domestic violence should recognize this and make substantive provisions to deal with these power relations. To reach that end it has to be recognized that gender neutrality even though it appears to ensure equal justice, will not guarantee substantive equality to women. The meaning and scope of domestic violence have to be broadened to include economic violence, marital rape and sexual abuse between spouses. Legal impediments to police action will have to be removed and duties of the grama niladaries in reporting, arresting and protecting victims of domestic violence will have to be specified in the Act.
 Support services should be made available to victims and their dependants.  The law makers should realize that as long as patriarchal values exist, prevention of domestic violence is unachievable, and hence the objective of the Act should more practically be protection from violence rather than prevention. Therefore ‘women need institutional support for equality, both because of and in spite of the fact that power in women’s hands is different from power in men’s hands.’
 
The legislature and the judiciary have to recognize that all norms are subordinate to one basic norm –the Constitution. Hence the PDVA should be construed in the light of substantive equality intended to be guaranteed in Aticle 12(4). Only thwen the law will be what it means to be – a relief, sometimes the only relief. 

--------------------------------
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