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Introduction

The rigours of the fault-based divorce law have neither prevented the breakdown of marriages nor the divorce of married couples. In its failure to identify the actual causes and reasons which motivate a couple to seek a divorce, the law has created a lacuna between legality and reality. 
One of the main objectives of introducing matrimonial fault as the basis for divorce was to impose strict limits on the potentiality of dissolving marriage. In a fault-based divorce system, the law is expected to act as a buttress to preserve the legal tie of marriage. This legal bolstering may have been vital in a social context where marriage was considered as a sacrament.

Since the fault-based law allows dissolution of marriage only on proof of certain recognized facts, an adversarial judicial procedure is somewhat suited. In the combination of matrimonial fault and adversarial procedure, a marriage is not dissolved unless it is proved to the satisfaction of the court that the defendant is guilty of a legally prohibited act, even though it is clearly evident to the court that the marital relationship between the spouses has broken beyond repair. 

The adversarial system, under which the courts of Sri Lanka operate is, the two-sided structure that necessitates the prosecution to go against the defense.  Accordingly, justice is done when the most effective adversary is able to convince the judge that his or her perspective on the case is the correct one.
On the other hand, the marriage breakdown theory looks beyond stipulated grounds, and analyses, as far as the court could, the actual status of the marriage relationship in question. Neither party is ‘against’ the other, but they attempt to establish either the marital relationship is broken beyond repair or otherwise. 
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The question being examined here is how practical it would be to introduce ‘irretrievable breakdown of marriage’ as the sole basis of divorce within the existing adversarial divorce procedure. This question would be examined on the belief that the objective of a divorce law in the contemporary society should be to preserve a marriage where there is a possibility of doing so, while accommodating a decent burial to an already dead marriage with the least possible damage to the parties involved in the relationship.  

This research paper is based on the recognition that if irretrievable breakdown of marriage is to be introduced as the basis for divorce, the procedural law should be simple and the court should focus on the breakdown of marriage, rather than determining guilt or innocence of the parties. Evaluation of the status of marriage requires entirely new procedures as well as a non-adversarial atmosphere, tolerant attitudes and broadness of vision. The reform of the substantive law would not be plausible unless a change of attitude is generated throughout the whole process.

The existing divorce procedure in Sri Lanka
The process of divorce is an extremely stressful experience, and the procedure adopted in the general law adds hostility and humiliation through procedural requirements and technicalities.

In accordance with the fundamental principles of adversarial procedure, judgment by the court is based upon facts which must be duly proven. Irrespective of their personal nature, divorce actions are not exempted from the purview of the rigid rules of law. The hostile examination of evidence adds to acrimony and humiliation, while reducing the chances of saving the marriage. With rare exceptions, the delicate questions involving intimate issues in a divorce thus become the subject of a roughly handled stereotype civil action once it is placed in the hands of the law.
The process of divorce under general law is a daunting experience for the parties, and one where reconciliation is not adequately encouraged. The adversarial procedure makes the divorce process unnecessarily confrontational. It does not assess the status of a marital relationship nor create an environment for the parties to take sensible decisions. On the contrary, the procedure itself transforms the spouses into bitter rivals.

As much as marriage is a relationship and an institution which creates obligations, particularly towards children, divorce is a process which could neither be compared to a termination of an ordinary contract, nor be determined on specific issues only. The status of the relationship as a whole has to be evaluated before a marriage is dissolved. It is important to be certain that the marriage in question cannot be saved. However, it is doubtful whether such an attempt is possible under the present law, where a divorce action is merely considered as yet another civil action. 

The fault-based divorce law successfully conceals the actual causes for marriage breakdown behind statutory grounds; assisted by the adversary procedure prescribed in the Civil Procedure Code it has not succeeded in confronting the problem of a failed marriage. Hence there is a constant pressure for a law which can identify the reason behind the search for divorce, to be followed by a procedure which ensures distributive justice.  
Many legal systems have, possibly with the social transition, recognized ‘marriage breakdown’ as a better option than ‘fault’ as the basis for divorce. These legal systems have also realized that a change in the substantive law alone would only worsen the situation and therefore have shifted from procedures that are suited to establish guilt or innocence to those that are more conducive to analyze the actual status of a relationship.

Many jurisdictions that have switched from fault-based divorce laws to marriage breakdown, have introduced special non-adversarial procedures. Two such legal systems which Sri Lanka gains influence from are South Africa and England.  It is pertinent therefore to examine, in brief, the legal responses to the changing social requirements in these two countries.   

The status in South Africa 
Prior to 1979, the basis of divorce in South African Law was mainly matrimonial fault. 
 Under the Divorce Act of South Africa, which was introduced in 1979, divorce is grated on two grounds, i.e.
(a) irretrievable breakdown of a marriage; and

(b) mental illness or continuous unconsciousness of either spouse.

Under the 1979 Act, divorce in South Africa is not subjected to specific facts or granted as a punishment or reward, but is a declaration of the status of the marriage in question. The  Divorce Act stipulates that in order to assess the status of marriage, the court may accept evidence to the effect that 

(a) the parties have not lived together as husband and wife for a continuous period of at least one year immediately prior to the date of the institution of the divorce action;

(b) the defendant has committed adultery and that the plaintiff finds it irreconcilable with a continued marriage relationship; or

(c) the defendant has, in terms of a sentence of a court been declared a habitual criminal and is undergoing imprisonment as a result of such a sentence, as proof of the breakdown.

However, the autonomy of the court is not restricted to these facts. The phrase, ‘without excluding any facts or circumstances which may be indicative of the irretrievable breakdown of a marriage…’ in section 4(2) of the Act permits proof of the irretrievable breakdown of a marriage in two alternatives:

(a) either by proof of any factual situation stated in paragraphs (a), (b) or (c) of section 4(2), or

(b) by evidence of any other fact/s which would satisfy the court that the marriage has irretrievably broken down, and that there is no reasonable prospect of the restoration of a normal marriage relationship. 

‘Divorce courts’ were specially designed to deal with divorces quickly and inexpensively, and these special courts hear and determine divorce applications under this Act. The procedure followed is uncomplicated and non-adversarial The cause of the breakdown or the doctrine of culpa compensation is immaterial under the1979 Act. It is the state of the marriage relationship that the law examines in order to decide whether or not to grant a divorce.
 The cause for a breakdown be it misconduct, the physical or mental illness of either spouse or any other reason, does not make a difference in the decision of the court in granting or refusing the decree of divorce.

The law in England
A gradual transition in the basis of divorce can be detected in English law. Since matrimony was regarded as a sacrament, dissolution of marriage was exclusively confined to the ground of matrimonial fault until 1967. A fundamental change in the divorce law was introduced in 1969 when irretrievable breakdown of marriage was introduced as the sole ground for divorce.
 The change in the basis of law was a direct result of the two significant reports, i.e. the comprehensive report prepared by the Arch Bishop’s Committee, Putting Asunder
 and the one presented by the Law Commission of England, Reform of the Ground of Divorce – The fields of Choice 

Under the 1969 Act, a decree of divorce was to be granted only if the petitioner satisfied the court that one of the five facts or conditions set out in the Act had been met.
 In addition to the five facts set out in section 1(2), a petitioner was bound to prove that the marriage had broken down irretrievably.
 The Divorce Reform Act 1969 was replaced by the Matrimonial Causes Act of 1973 which also recognized an irretrievable breakdown of marriage as the basis for divorce. However, the five facts recognized in the 1969 Act were retained.
 Even though both these Acts recognized marriage breakdown as the basis for divorce, neither statute withdrew completely from matrimonial fault. Matrimonial fault was retained as an essential sign of marriage breakdown. The first three of the five facts were based on fault, and the courts required a high standard of proof in the case of adultery and desertion and the burden of proof still remained with the petitioner. 
It may be argued that the main objective of these two reports could not be realized mainly due to 2 reasons:

1. Retention of fault-based grounds side by side with non-fault grounds deviated the focus of the court from the ‘status of marriage’ to ‘behaviour’;

2. The court procedure, which was mainly based on adversarial principles, did not allow the court to explore the actual status of the relationship in question. It confined the role of the court to that of the ultimate decision maker in a fault finding mission.    
 The most significant breakthrough in the law of divorce came with the publication of Law Commission report ‘Looking to the Future: Mediation and the ground for divorce.’
 The Family Law Act of 1996 was introduced based on the recommendations in this report. This Act is significant in two ways: 
1.  It helps to save marriages while recognizing that marriages which are irretrievably broken should be dissolved if the parties require it and it encourages parties to come to their own agreements with regard to children, property and financial arrangements. 
2.  The Family Law Act of 1996 saw the final departure from the adversarial system, which led the way to distress, humiliation and ill-feeling among spouses.    
The concept of marital failure changed the basic elements in the traditional divorce law. Fundamentally, it changed the feeling that divorce kills a marriage. Instead, divorce was recognized as an identification of the death of a marriage. The non-inquisitorial divorce procedure replaced the complicated adversarial procedure to give a decent burial to a dead marriage. 
Both these jurisdictions, which initially based their divorce laws on the principle of matrimonial fault, have moved away from fault towards irretrievable breakdown of marriage. The success of the divorce law based on marital failure does not, however, depend solely on the changes introduced in the substantive law. The effectiveness depends on the procedure adopted as well as the skills and attitudes of the court which include both the bar and the bench. The court needs to grasp the concept of marital failure and apprehend their role in the process which could lead to drastic consequences that might affect not only the spouses but also their children.
The doctrine of breakdown of marriage

The doctrine of breakdown of marriage recognizes that the success or failure of a marriage depends on so many imponderable factors that it is impossible to encompass every conceivable situation within the limits of a statute. It may be asserted that a marriage is broken irretrievably when it has ceased to serve a useful purpose
 and the parties are unlikely to resume cohabitation
.  

The breakdown of a marriage is not necessarily confined to an isolated act or an omission by one party to the marriage, but may well have been caused by a series of acts or omissions. In most cases it is a condition created by both parties, for which both spouses bear some responsibility. Thus proof of breakdown is not as easy as proof of fault.
The principle of breakdown considers whether the marriage has in fact failed to serve its purpose. This process also focuses on the question whether there remains any probability of reconciliation between the spouses, or whether it would be better to dissolve a marriage which has come to an end. Unlike the principle of fault, the doctrine of breakdown does not concentrate on the ‘right to divorce’, nor does it confine the awarding of redress only to an innocent spouse. Instead an application goes to court to obtain a declaration of the state of the marriage in question. The inquiry would not focus on the finding of guilt, but examine whether the marriage has broken down irretrievably. 
Hence the court, which is expected to adjudge the status of marriage, should be well trained and equipped to make an assessment of an intimate relationship, which can include parties other than the spouses. What is expected of the court and its obligations under the breakdown theory should be distinguished from these under the fault theory, for the role of the judiciary is different under these contrasting circumstances. 
How the law has been proposed to be changed in Sri Lanka
The first ever formal proposal to change the divorce law, which was introduced in 1907, was forwarded by the Commission on Marriage and Divorce Committee in 1959
, long before South Africa and England started reforming their laws. The members of the Commission were eminent citizens of Sri Lanka who represented all the major religious and ethnic groups of the country. The comprehensive report presented by the commission suggested inter alia that the basis of divorce should be irretrievable break down of marriage
 tried by properly constituted matrimonial courts
. Even though the Commission was highly influential, it was not influential enough to change the minds of the legislators, at least all of them. Hence the recommendations remained as a report of high academic value.
In response to a long felt need, a change in the basis of the divorce law has been re-initiated by the Law Commission of Sri Lanka. Since the final draft of the Law Commission is kept confidential until it is presented in the parliament, one cannot really know what the Commission’s proposals are. However, the earlier draft
  recommended divorce to be granted on the ground of irretrievable breakdown of marriage if the court is satisfied, that the relationship between the spouses ‘has reached such a state of disintegration that there is no reasonable prospect of the restoration of a normal marriage relationship between them. 
 

The invaluable contribution the proposed Act would make in the arena of family law in Sri Lanka should be recognized in the outset. However, one couldn’t resist raising two issues which could lead to the failure of the proposed Act, if the Act forwarded to the parliament retained them.  
(1) As proposed in the draft Matrimonial Causes Act, ‘irretrievable breakdown of marriage’ is to be proved, without excluding any other facts or circumstances, by evidence of adultery of the defendant which the plaintiff finds irreconcilable with a continued marriage relationship
; by malicious desertion of the defendant
; by actual separation of the parties continuously for a period of at least one year immediately preceding the date of institution of the action for divorce
; or by cruelty on the part of the defendant.
 Accordingly the court, in an examination of the status of the marriage relationship, may consider any relevant facts or circumstances in the history of that marriage, including the specifically mentioned behaviour.

The draft Act recognizes irretrievable breakdown as the sole basis for divorce, and emphasizes that circumstances other than those specifically mentioned may be considered by the court as proof of marital failure. However, section 2(2) (a),(b), and (d) maintains a clear distinction between an ‘innocent plaintiff’ and a ‘guilty defendant’, irrespective of the change in the basic concept of the proposed law of divorce.

Even though adultery, desertion and cruelty may be considered manifestations of the breakdown of a marriage, retaining a distinction between spouses on the basis of behaviour would undoubtedly foster those features of the doctrine of fault which are adversarial. This would be inevitable particularly in a context where the court, in divorce actions, have been engaged in a fault finding mission for more than a century. 
(2)  The draft Matrimonial Causes Act proposes that, subject to specific provisions, the existing procedure shall continue to be followed.
 Evidently the same investigative machinery is expected to function despite the ground breaking change anticipated in the substantive law. 

Encouraged by the existing procedure the reformed law would bring the adversary features back into the process via section 2(2) (a), (b) and (d), creating a fiction of false litigation between guilty defendants and innocent victims.

It should be recognized that reform of the substantive law is conditional to certain procedural changes. Introducing the doctrine of breakdown of marriage as the basis of divorce while retaining the existing procedure would make divorce dangerously easier to obtain.
                                     

It should be reiterated the fact that irretrievable breakdown of marriage as the basis of divorce necessitates an evaluation of the status of marriage.This requires entirely new procedures as well as a non-adversarial atmosphere, tolerant attitudes and broadness of vision. Therefore the reform of the substantive law would not be plausible unless a change of attitude is generated throughout the whole process.

In order to realize the advantages of the proposed divorce law, it is important that a suitable atmosphere is generated. It is highly unlikely that the present District Court procedure would provide the proper forum to determine a marital relationship in the context of marital failure. Unless procedural changes are made, even a divorce law based on irretrievable breakdown will create artificial situations where the court would act contrary to the objectives of the Act and it would not be possible to realize these objectives.

It may be suggested therefore, that the reform of the law should tend only towards breakdown of marriage and not to a mixture of the two principles i.e. the doctrine of fault and the doctrine of the breakdown of marriage. Another inalienable factor is the divorce procedure. Unless the underlying basis of procedural law is completely changed to fully accommodate the doctrine of breakdown, the result would not make a substantive change for the betterment of the law.

Proposal for a more effective divorce law for Sri Lanka  

In the process of creating a new era where the divorce law is concerned, a transformation in the concept of divorce becomes a prime necessity. On the one hand, the law should recognize that divorce is sought because the marriage is irretrievably broken and not merely because the other spouse has committed a matrimonial offence, and on the other, the divorce process should not foster hatred and bitterness between spouses, but encourage reconciliation. It is important to respect the intimate relationship of marriage and to minimize the emotional anxiety and trauma involved in divorce.

With the change of the basis of divorce, the scope of the procedure through which the divorce is to be obtained should necessarily be reformed. The focus of the entire procedure should be on the condition of the marriage rather than on the behaviour of one spouse. In the absence of a genuine analysis, which is capable of ascertaining the actual condition of a marriage relationship, it would undoubtedly be much easier for the petitioner to prove breakdown rather than establish guilt. The objective of the divorce law should not be to provide for an easier divorce, but to evaluate the status of the relationship and to provide for an uncomplicated procedure where there remains no hope of re-establishing the marital relationship. Hence divorce proceedings should be converted from a fault-finding mission to an inquest into the death of a marriage relationship.

Even though the law cannot prevent divorce, it should provide adequate measures for the parties to seek guidance to save a marriage. It is equally important to establish a procedure that would ensure, with less conflict, appropriate channels to dissolve a relationship that has irretrievably broken.

The divorce procedure should be mediation based. The process should focus on equity rather than the rule of law. It is necessary to deviate from the adversarial adjudicatory system. Instead of the strict rules of evidence, the procedure should be accommodative of relationships and emotions. 
The proposed Matrimonial Causes Act appears to have been influenced by the Divorce Act of 1979 (South Africa) and the Matrimonial Causes Act of 1973 (England). While recognizing the continued guidance that Sri Lanka gains from the South African law and the law of England, one cannot help but wonder why the law making authorities do not look for guidance in the special laws of Sri Lanka that have been in use for centuries. Both the Kandyan law and Muslim law have their own laws and procedures with regard to marriage and divorce. These laws which are mainly based on customs and religious beliefs are closer to those who are governed by these laws than the laws which are based on alien concepts. Even though I do not intend to establish that these laws are flawless I do not see any harm done in looking for guidance in the positive aspects of these laws which are time tested and user friendly.    

Procedural pointers from Muslim law
The divorce procedure in Muslim law is of an informal nature. It is not overshadowed by a lengthy legal battle. Throughout the whole process, maximum attention is paid to the parties and to prevent their personal problems from becoming public knowledge. The effort made to save the marriage, through reconciliation, is commendable. The simple and unceremonious atmosphere of the quazi court encourages the parties to disclose their personal grievances with greater confidence than in an open courtroom filled with an inquisitive general public and media personnel. The quazi’s interest in bringing the parties to an amicable settlement is invaluable.

Direction from Kandyan law

With regard to the Kandyan divorce procedure, its informal and non-inquisitorial approach is a unique feature. The procedure is designed to create an atmosphere where parties are encouraged to reach amicable settlements through a non-interfering administrative process. It does not encourage hostility between parties but offers ample opportunity throughout  for reconciliation.

Reform of the Sri Lankan divorce law

A divorce law based on the theory of breakdown of marriage would be more in tune with the tenor of modern society than the present law. This is not a new concept for Sri Lanka. Irretrievable breakdown of marriage as the basis for divorce would, in fact, be more compatible with the traditional Sinhalese ideology of marriage and divorce. The doctrine of matrimonial fault, which is based on the Christian concept of marriage, was never a part of the indigenous law of the Sinhalese, but was imposed by the British during the period of colonial administration. Therefore a possible approach for divorce reform is to introduce irretrievable breakdown of marriage as the sole basis for divorce. However, this objective would not be realized unless a proper procedure is not introduced simultaneously.

An outline for a user friendly divorce procedure which would be more effective in realizing the objectives of a law based on marital failure may be one on the following lines:

Jurisdiction 

It is important that properly constituted courts that are specifically designed for family and matrimonial hearings carry out investigations and determination of divorce applications. Divorce proceedings by tribunals have not been proved successful.
 Short comings like compulsory information meetings and in the divorce process and have been identified as one of the main reasons for non-implementation of the Family Law Act 1996 of England fully.
  A matrimonial division of the District Court, which has the jurisdiction to hear and determine all applications for divorce, should be established. It is important that matrimonial proceedings should be kept apart from other proceedings, either by instituting separate sittings of the District Court or allocating in highly populated areas, a District Court exclusively for matrimonial actions. 
Application and answer

The application should state that the marriage has irretrievably broken down, and should be supported by a detailed analysis of the history of the marriage relationship which led to the ultimate breakdown. The objective of the application should not focus on highlighting guilt on the other party.
The answer may either deny the allegation of breakdown or affirm the assertions made by the applicant. In either case, it shall not take the form of a cross-petition challenging the bona fide of the applicant.  

It is advisable not to lay down specific facts to prove marital failure. One argument for stipulating specific grounds is that it gives direction to court, without which the court could exercise their discretion according to their personal whims and fancies.
A solution for this particular problem lies in training the members of the judiciary to fully appreciate the concept of marriage breakdown.

The danger in statutorily stipulated grounds is two fold:

1. On the one hand the courts would tend to limit marital failure to these instances;

2. On the other, the court would grant divorce on the proof of a stipulated fact without paying less or no attention at all to the more important aspect of ‘the status of marriage.’

There is a higher probability for this to happen in the Sri Lankan context where the courts are more attuned to an adversarial system. Hence it may be suggested that it would be better not to stipulate facts which could be considered in proof of marriage break down.

 Family counseling

The introduction of counseling by a counselor attached to the court or of the choice of the parties is laudable.
  Assuming that this provision is retained in the final draft, it would widen the bounds as well as the scope of resolution in matrimonial disputes, which are centralized in the courts. However, a follow up of the mediation process by the courts is mandatory. Most importantly there should be a change in the concept relating to matrimonial jurisdiction, and consequently the counseling process should be made an essential prerequisite in divorce actions.

The role of the judiciary
The attitude of the courts should, however, be re-channeled so as to accommodate questions of marital breakdown with a wider perspective, and it should not be adversarial.

Lawyers may represent parties but should be encouraged to be co-operative in directing parties towards mediation, and not towards divorce. 

Undue publicity should be prohibited, and only the parties involved in the case should be permitted in courts when the proceedings are in progress. Depending on the circumstances, the court may order proceedings to be heard in camera.
The trial

The inquiry into the alleged breakdown of a marriage should be entirely non-adversarial and should be conducted in an atmosphere which is conducive to reconciliation. The examination of evidence should not aim to find fault with either party, but on ascertaining the truth with regard to with regard to the condition of the marital relationship. The court should ensure that parties are not traumatized by undue interrogations, and create a congenial environment for the parties to reveal the actual state of their marriage relationship.   
The decree
The decree should in the first instance be a decree nisi, which would be followed by a decree absolute after a period of time, preferably a period from three to six months.
The final decree on divorce should be on the status of the marriage. It should neither focus on ascertaining the guilt of one spouse, nor be in favour of the other. In accordance with the doctrine of breakdown, the decree should be a judicial declaration of the end of a marriage.
It is proposed that the award of alimony, maintenance and distribution of property should, if possible, be decided mutually by the spouses. Where no such agreement has been has been reached, the award may be granted at the discretion of the court, provided that it is ordered after scrutinizing the needs, abilities and behaviour of both spouses. The award of custody should be decided considering the best interest of the children. Under the fault system, the apportionment of maintenance, property and the custody of minor children largely depend on the determination of guilt or innocence. Under the new divorce law there would be no reason to base ancillary relief solely on behaviour. 

Conclusion 

Rights of people are conferred in substantive law while the procedure provides the necessary means towards that lawful end. Unless the procedural law is strong enough to pave the way towards that end, statutory rights will become ineffective. Hence the procedural law should be strong enough to protect the rights preserved in the substantive law.

To reiterate the contention that reform of the divorce law is conditional upon procedural changes, it would be apt to quote Putting Asunder which states-        

“under the law based on breakdown the trial of a divorce case would become in some respects analogous  to a coroner’s inquest, in that its object would be judicial inquiry into the alleged fact and causes of the “death” of a marriage relationship.” 
 
� The grounds for divorce were adultery; malicious desertion; incurable insanity that has existed for not less than 7 years, and imprisonment for at least 5 years after the spouse has been declared a habitual criminal.


� Section 4(2) of the Divorce Act No.70 of 1979


� Kruger v. Kruger[1980] (3)SA 283, Sing v.Sing [1983] (1)SA283


� The divorce Reform Act of 1969, section 1


� Putting Asunder –A Divorce law for Contemporary Society, 1966


� Reform of the Ground of Divorce – The fields of Choice, (1966) and Ground for Divorce, Law Commission No.192 (1990) 


� Section 1(2)


The facts were that:


The correspondent had committed adultery and the petitioner found it intolerable to live with the respondent;


The respondent had behaved in such a way that the petitioner could not reasonably be expected to live with the respondent;


The respondent had deserted the petitioner for a continuous period of at least two years immediately preceding the presentation of the petition;


The parties to the marriage had lived apart for a continuous period of at least two years immediately preceding the presentation of the petition and the respondent consented to a decree being granted;


The parties to the marriage had lived apart for a continuous period of at least five years immediately preceding the presentation of the petition.


� This was judicially endorsed in Richards v. Richards [(1972) 1 WLR 1073], Mouncer v. Mouncer [(1972) 1AllER 289] and Ash v. Ash [(1972) Fam. 135]


� Section 1(2) of the Matrimonial Causes Act recognized the same five facts, which the 1969 Act endorsed. 


� This was first published as a consultation paper in December 1993(cm2424) and subsequently as the government’s proposals in April 1995. 


�  Putting Asunder - para 55


� The Seven Pillars of Divorce Reform, Law Society Gazette (England), 1965, June p. 344 


� Report of the Commission, See Ceylon Sessional Papers, 1959


� See para 195, Chapter XIII (25)


� See para 309, 315


� The draft that was open to public in 2005 - 2007


� Proposed Matrimonial Causes Act, section 2.


� Section 2(2)a


� Section 2(2)b


� Section 2(2)c


� Section 2(2)d


� Section 19


� This was recognized inter alia by the Arch Bishop’s Committee in England in 1966 in their report’Putting Asunder’, para 84, p.67. This, together with the Law Commission Report “Field of Choice’ and the government proposal ‘ Looking to the future: mediation and the ground for divorce’ formed the basis for the reform of the divorce law in England. Putting Asunder was acclaimed as the most competent review of the divorce problem to have been published in the last century since Royal (Gorel) Report of 1912.


� The Marriage and Divorce Committee in 1959 recognized the short comings that could occur if divorce cases are handled by tribunals.


� See Hansard (England) No.3 of 2001


� Section 2(3) and 16(1)(e) of the draft Act. 


� Para 84





1

