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Abstract

Informed consent is a concept that evolved in the developed countries in the west where they have allegedly better medical facilities for medical treatment from which medico-legal consequences arise and now it is spreading to the other parts of the world. Recently, the UK signalled a green light for the adoption of informed consent in which they are the creators of prudent doctor’s test. The position of the patient’s autonomy has changed and now questions the validity of information and risk communication from the original concept of the ‘doctor knows best’. Therefore, failure to disclose risks is considered to be medical negligence in the law of delict/tort. However, it is unclear whether informed consent as practised in Sri Lanka, requires full disclosure of risks related to any treatment in order to adopt the developments in other common law countries. This article discusses the standard of disclosure for the application of informed consent together with the patient’s rights as required by the law of delict/tort and its legal impact on clinical practices in Sri Lanka. 

I. Introduction

The increase in the number of cases of medical negligence has created serious concerns on the patient’s autonomy in most legal systems. Therefore, patient’s rights merits special study. Consenting to inherent and other related risks that are attached to medical treatment in particular has a comparative importance with that of medical judgments that are made by medical professionals because non disclosure of all facts may be considered negligence or wrongdoing. In this sense, the defendant is still liable even though he has conducted the surgery with due care.  ‘The right to be informed of all the risks’ encourages the patient who cannot satisfy the traditional ‘but for test’
because his or her claim is justified by this policy reason. This means that the failure on the part of the doctor to warn the patient of all the known risks deprives him from choosing any alternative treatment. The approach seems to be demarcated from the traditional view on the concept of ‘reasonable doctor’ to ‘reasonable patient’s standard.’ This paper discusses the medico-legal impact of this approach in Sri Lanka.         
II. What is informed consent?

The general principle of ‘consent’ to treatment is that it must be taken prior to medical treatment in order to avoid an action for medical negligence and valid consent must be obtained by a legally competent person who gives consent that is voluntary and expressed or implied depending on the gravity of the case. In Schloendorff v New York Hospital Cardozo J held that, 

‘Every human being of adult years and sound mind has a right to determine what shall be done with his own body and a surgeon who performs an operation without his patient’s consent, commits an assault…’
  

The doctrine of ‘informed consent’ originates from America and it considers to what extent information of risks should be given to avoid an action for medical negligence. In Salgo v Leland Stanford junior university Board of Trustees 
 it was decided that the doctor should reveal ‘all necessary facts’ to the patient to obtain intellectual consent. Thereby, a patient needs sufficient information of risks, benefits, limitations and alternatives to make a choice. Further, in Canterbury v Spence the court went on to say that, 

…the patient’s right of self-decision shapes the boundaries of the duty to reveal. That right can be effectively exercised only if the patient possesses enough information to enable an intelligent choice… 
      

This land mark case departs from the prudent doctor’s test to prudent patient’s condition which assures the right of the patient’s autonomy. In the prudent doctor’s test, the doctor explains to the patient, the nature of the treatment and provides material information which would be provided by any doctor in the same situation. Moreover, he may withhold some information which would be harmful to the patient (Therapeutic privilege). In fact, this practice precludes liability against the doctor for negligently caused injury, if he acts according to the standard of reasonably prudent doctor. In the case of informed consent, the patient decides on a course of treatment despite the ‘odds’.  However, the doctor’s liability still persists even if he reveals the reasonable risks of the treatment to avoid a patient’s perception that the doctor has done something wrong. This view supports a right-based approach of the patient’s autonomy. 

III. International dimension on patient’s rights

Determination of a patient’s rights has developed since 1948 in international law.   The Universal Declaration of Human Rights recognises “inherent dignity” and the “equal and unalienable rights of all members of the human family” as stated;

Whereas recognition of the inherent dignity and of the equal and inalienable rights of all members of the human family is the foundation of freedom, justice and peace in the world… 

It can therefore be argued that the right to self-determination is a matter of human dignity and freedom. In this scope, any interference of a patient’s right to self-determination that brings any injury amounts to a violation of human right. 

This perspective is supported by article 12 of the Declaration and admits that,  

No one shall be subjected to arbitrary interference with his privacy, family, home or correspondence, nor to attacks upon his honour and reputation. Everyone has the right to the protection of the law against such interference or attacks.  

In this sense, it is clear that any bodily interference by a doctor would be arbitrary unless the patient has given the authority to carry out the treatment. On the other hand, any bodily interference without the consent of the patient is also amounted to an unlawful interference with the patient’s privacy. 

Moreover, the Declaration of Geneva declares that the health of the patient will be doctor’s first consideration inter alia.
 Accordingly, a patient should be given what is owing to him as a human being, by the health authorities.
  

Along with these opinions, the right to have a proper medical attention as well as the right to choose any treatment on self-determination has been developed and recognised in respect of medical malpractice cases under the modern legal norms. In this, the test of ‘reasonable doctor’ is challenged by other relevant factors that prevail in modern legal systems. 

IV. Doctor’s duty of care under the English law 

The issue of consent is explained in English law under the concept of duty of care; and the standard of care that is expected from the doctor is described in the Bolam test of 1957.
 This test requires that the doctor should offer the duty of care which is the current practice amongst the practising peers with similar experience and expertise. This includes therapeutic privilege. Such consent as given in this situation is considered as ‘true consent’. This standard was further confirmed by the majority of the case as given in Sidaway v Board of Governors of Bethlehem Royal Hospital and the Maudsley Hospital and this was the first medical disclosure case before the House of Lords.
 In this case a neurosurgeon obtained a patient’s consent for cervical cord decompression but was unable to explain the 1% risk of developing paraplegia. The patient succumbed to paraplegia after the operation. The court was of the view that under English law, doctors were not required to elaborate on remote risks.
 However, this approach was criticised and then ensued in the ideology of the ‘best interests of the patient’.
 Bolitho v City and Hackney Health Authority case
 reinterpreted the Bolam standard to mean the practice of a reasonable, respectable and responsible doctor under the same circumstances was necessary. In this finding the court stressed that the test has two stages. Firstly, is that whether the decision of the defendant is supported by his peer’s analysis which is on a ‘logical bases’. The second relates to ‘risk analysis’ against competing options in accepting or rejecting a treatment. In fact, the second closely relates to the patient’s right to self-determination of the treatment that he or she obtains. In this, the medical opinion on the practice in question depends on the scrutiny of the court. It can be seen that the emergence of second stage of Bolitho enables the court to set new and rather sharpened standard of duty of care for medical professionals. This had been considered in several English cases in the latter period.
 However, the real issue of informed consent came up before the court of House of Lords in Chester v Afshar in 2004.
 It is questioned whether this case totally changed the standard of care as practised in English law relating to the doctor’s duty to disclose risks.       
The facts of the case are as follows. Miss Chester was suffering from significant motor and sensory disturbance in her body after an operation of the spine carried out by the defendant surgeon, Mr. Afshar. It was further decided that another surgical operation was mandatory due to the resulting ill-health. Even though the surgery was conducted without any negligence on the part of the doctor, he failed to disclose to the patient before obtaining consent, about the eventuality of a ‘small risk’ of cauda equana which subsequently leaves the patient severely disabled. Miss Chester sustained cauda equana as a result of the surgery. Her claim was based on negligence as the doctor had negligently failed to disclose the risk.  

Here, the issues that would have to be decided are whether the consultant’s omission was an adequate ground for establishing causal link between the breach and the resultant harm and whether the doctor has had the duty to inform the patient of the potential risks of medical treatment. As noted the surgery was carefully conducted. According to the traditional ‘but for test’, the claimant had to prove that the failure to inform risk sufficiently connected with the harm caused. According to the minority view, Lord Bingham and Lord Hoffman felt that the defendant would not be liable since the cause for the harm is not the defendant’s negligence and could have appeared even in the later stage, by a different surgeon.  Since the test is a bit inflexible, Lord Hoffman in this case stated further that, 

The purpose of the duty to warn someone against the risk involved in what he presupposes to do, or allow to be done to him, is to give him the opportunity to avoid or reduce the risk. If he would have been unable or unwilling to take that opportunity and the risk eventuates, the failure to warn has not caused the damage. It would have happened anyway.
      
Similarly, Lord Bingham went on to say that, 

It is trite law that damage is the gist of the action in the tort of negligence. It is not suggested that it makes any difference whether a claim such as the present is framed in tort or in contract. A claimant is entitled to be compensated for the damage which the negligence of another has caused to him or her. A defendant is bound to compensate the claimant for the damage which his or her negligence has caused the claimant. But the corollaries are also true: a claimant is also not entitled to be compensated, and a defendant is not bound to compensate the claimant, for damage not caused by the negligence complained of.
        

It is clear that both Lord Bingham and Lord Hoffman did not want to rule on this case under a specific law due to two reasons. Firstly is that the claimant was not made worse by the surgeon.  Secondly, they thought that making any departure from established principle is not necessary as the risk could occur at random, irrespective of the degree of care and skill. 

However, according to the majority view of the present case, the claimant’s argument was cleverly canvassed based on the case of Chapple v Hart. 
 In this case, the plaintiff, Mrs. Hart, underwent surgery by the defendant, Dr Chappel, who was an ear, nose and throat specialist. The surgery was for removal of a pharyngeal pouch in her oesophagus. While he mentioned the risk of some recognized complications prior to the operation, he did not warn her of risk of injury to her laryngeal nerve and the consequent risk of partial or total loss of her voice but he reassured that it was a common operation when she had specifically inquired and then she agreed. During the procedure, her oesophagus was perforated and a rare complication, ensued. This resulted in damage to her laryngeal nerves and the injuries in turn affected her employment as a teacher librarian. Her claim was not one which related to the negligent provision of treatment, but she did assert that Dr Chappel had been negligent in failing to warn her of the risks of the operation. She said that had she received such a warning, she would have explored the possibility of having a more experienced surgeon conduct the operation at a later time. She also asserted that her agreement with Dr Chappel contained an implied term that he would warn her of ‘all risks in the procedure’ and that by breaching this term he caused her injuries or allowed them to be caused. The issue was to find out whether there was a causal connection between failure to warn and plaintiff's physical injury. In finding the case in favor of the claimant, the High Court of Australia was of the view that the court can override the principles of causation to vindicate the rights of plaintiffs, but with caution.
 One of the three justices in the majority, Justice Gummow said that in some cases of failure to warn by a medical practitioner, to apply the ‘but for’ test without qualification could lead to ‘absurd or unjust results’.
 Therefore, he further emphasized that,

 ‘the results which are yielded by its application properly may be tempered by the making of value judgments and infusion of policy considerations’.
 

Similarly, considering different approaches that deal with causation in a difficult case such as the Chapple’s case Justice Kirby stated that,
Causation is essentially a question of fact to be resolved as a matter of common sense. This means: ‘there is usually a large element of intuition in deciding such questions which may be unsusceptible to detailed and analytical justification’.

 Also, the judge seems to have adopted the original ‘but for’ test in order to address the issue which was before the court in an acceptable manner that,  
… In this sense, the "but for" test, so qualified, remains a relevant criterion for determining whether the breach of duty demonstrated is a cause of the plaintiff's damage. However, it is not the exclusive test. Nor is it sufficient on its own to demonstrate the causal link for legal purposes. It is a mistake to read this Court's cautionary words about the "but for" test as an expulsion of that notion from consideration where the question of causation is in contest. On the contrary, a sufficient causal connection will, generally speaking, be established if it appears that the plaintiff would not have suffered the damage complained of but for the defendant's breach of duty. The Court has simply added the warning that it is necessary to temper the results thereby produced with "value judgments" and "policy considerations”.

It is clear that the opinion indicates the necessity of policy reasons to be considered for risk disclosure cases according to the majority view of the High court of Australia. This involves a clear warning to medical practitioners, since the duty to warn of a ‘material risk’ may expand its scope in a reasonable patient’s viewpoint. The facts of this case are similar to Chester to a great extent. Comparing the majority view of the Chapple’s case, Lord Steyn stated in this case that,   
It is a distinctive feature of the present case that, but for the surgeon’s negligent failure to warn the claimant of the small risk of serious injury the actual injury would not have occurred when it did and the chance of it occurring on a subsequent occasion was very small. It could therefore be said that the breach of the surgeon resulted in the very injury about which the claimant was entitled to be warned.
    

His Lordship concluded that Mr. Afshar had not obtained informed consent to this surgery in a legal sense, according to this ruling. His Lordship further stated that, 

…the patient is entitled in law to succeed. This result is in accord with one of the most basic aspirations of the law, namely to right wrongs. Moreover, the decision announced by the House today reflects the reasonable expectations of the public in contemporary society. 
 
The dictum mandates the relevance of policy considerations in each case even though it makes no generalization. Further Lord Hope stated that, 

… [T]he duty to warn … has at its heart the right of the patient to make an informed choice…

Considering the circumstances of Miss Chester, Lord Hope further stated that,
To leave the patient who would find the decision difficult without a remedy, as the normal approach to causation would indicate, would render the duty useless … the function of the law is to enable rights to be vindicated and to provide remedies when duties have been breached. … The injury … was the product of the very risk that she should have been warned about …[s]o I would hold that it can be regarded as having been caused, in the legal sense, by the breach of that duty.

It is clear that the court weighted the patient’s rights in the view of this policy. This approach seems to be a landmark as it varied special cases which were decided previously on the rules of generally established tort principles on ‘but for’ test. In that, the court has alleviated the application of the principles of causation but, only to information disclosure cases. This limitation is approved by the court in Gregg v Scott
 where it was argued that the judges were prepared to loosen the traditional links between the breach of duty and causation of injury depending on the approach taken in this Chester case. The court in Gregg rejected this argument on the basis that Chester made no general principle on medical negligence. Indeed the newest approach is that patient autonomy rules the regime, but it did not discuss nor alter the standard of the duty of care of the doctor. Therefore, it is understood that this makes no impact on other negligence cases. It does not desire to go away from the established principles of causation but the right of autonomy and dignity is justified and modified in exceptional cases.
IV. I. Informed consent: signalled?

It is interesting to analyse whether this case introduced the concept of ‘informed consent’ to English medical negligence cases in view of patient’s rights to make his or her own decision. The concept of ‘informed consent’ is not very familiar to the English law as it adopts the standard of the ‘reasonable doctor’.
 In this, the shelter of ‘therapeutic privilege’ is a natural defence to doctors who act according to the general practice.
 There are two approaches to this issue; the first is that, the court in the Chester case neither rejects nor accepts the concept, but considers the impact of this case. Academics suggest that this case is not a green light for informed consent as it is the very first case of this kind.
 According to the above findings, this is only an attempt to take a strict liability approach to negligent disclosure cases.
 It is suggested therefore that this is neither an effort to introduce a new legal principle nor the application of the concept of informed consent, but only the consideration of ‘reasonable expectations of the society’ on a case by case precedent.

Secondly, it is argued that Chester’s case assures extreme care towards patients with full disclosure of risk to understand and digest the information. If not, it is considered that the patient has not given informed consent to the treatment. 
 Even if this approach suggests the application of informed consent in English law, it seems that latter courts do not support this opinion.
    
In English law the issue of consent to medical treatment is viewed, on the whole on the basis of doctor’s duty of care and whether that has been breached by that particular doctor.

V. Patient’s rights under the South African law 

The matter regarding consent in the South African law is based on the defence of volenti non fit injuria.
 In this, it is found whether under particular circumstances the patient has voluntarily given consent to the treatment and for that purpose the consent that is given must be a proper informed consent.  Informed consent in South Africa, in particular in the health care field is an individual’s right to self-determination, the right to consent to or refuse any medical procedure after having adequate knowledge to make an informed decision.
 It is rationalised by the fact that adequate information becomes a requisite of knowledge and appreciation and also of lawful consent.  This is particularly important as patients are often susceptible in health care field.

The right to be informed has been well articulated in the Constitution of South Africa and applies to medical negligence:
 ‘Everybody has the right to bodily and psychological integrity, which includes the rights,… (b) to security in and control over their body; and (c) not to be subjected to medical and scientific experiments without their informed consent’. 
 

In this context, the right can be questioned under the Constitution apart from common law action since it takes the form of a fundamental human right. In South Africa, informed consent is routinely endorsed in the health care field and confirms that it is a valid defence to medical malpractice. 
 
However, the decision in Castell v De Greef 
 was significant as it viewed informed consent in a right based approach. In Castell v De Greef the court accepted the patients’ autonomy as a fundamental right in South Africa against medical supremacy. In this case it was considered that a medical practitioner had incurred liability for negligence as he was unable to warn his patient of the material risks and complications which might occur from a surgical operation known as a subcutaneous mastectomy. It is a common cause and has a high risk of complications; the main factor is the necrosis of the skin underlying tissues. After the original operation, necrosis followed and the patient had to undergo several further surgical procedures. The resulting medical costs were very high and the patient suffered pain for a long period and psychological trauma due to the disfigurement of her breasts. In the plaintiff’s particulars of claim, she appealed that the defendant fell short of the professional skills reasonably required of a specialist plastic surgeon and also he is under a legal duty to warn the plaintiff of the material risks and the complications which might flow from such an operation.         
Ackrmann J. stated in his judgment that in South African law, consent by patient to medical treatment is regarded as a defence of volenti non fit injuria, which would justify an otherwise wrongful delictual act. 
 Introducing a patient–oriented approach he also stated that,

The ‘reasonable doctor’ test, in so far as it relates to the standard of disclosure, has received little attention in our case law and apart from…Watermeyer J in Richter’s case and Watermeyer CJ‘s obiter dictum in McLoughlin’s case, I know of no firm judicial pronouncement in South Africa to the effect that disclosure is unnecessary because a reasonable doctor faced with the particular problem would not have warned the patient.

  
The judge emphasized on the patient related test which leaves the court to determine the legal duty of the doctor. He disagreed with the approach of Lord Diplock in the English court in Sidaway v Bethlehem Royal Hospital Governers and others,
 that applied the Bolam test of the ‘reasonable doctor’. 

It is, in principle, wholly irrelevant that her attitude is, in the eyes of the entire medical profession, grossly unreasonable, because her rights of bodily integrity and autonomous moral agency entitled her to refuse medical treatment. It would, in my view, be equally irrelevant that the medical profession was of the unanimous view that, under these circumstances, it was the duty of the surgeon to refrain from bringing the risk to his patient’s attention.
     

The result of this approach is to leave room for the patient to decide whether he or she wishes to undergo the operation or the treatment in the exercise of the patient’s fundamental right to self-determination. Findings in the jurisdiction that moved away from ‘professional standards of disclosure’ to ‘patient based’ ones, Ackermann J
 states that there are two patient-based standards, that can be applied. Firstly is the ‘objective patient’ standard that is based on the information of the hypothetical ‘reasonable’ patient in what the physician knows or should know to be the patient’s position and the second is the ‘subjective patient’ standard which the physician must disclose the information that he knows and or ought to know, about his particular patient in his particular situation. The court adopted the first choice, which is based on ‘reasonable patient’, but with a supplementary step. In this, it adopted a more subjective patient based standard in order to attune to the values of each person and their undeniable right to self–determination. Accordingly, in this case the South African court adopted the formulation laid down in Rogers v Whitaker
 that criticised the Bolam principle and its application in Sidaway. With regard to the doctor’s duty of disclosure of risk, the Australian court in the Whitaker case stated that,

...particularly in the field of non-disclosure of risk and the provision of advice and information, the Bolam principle has been discarded and, instead the courts have adopted the principle that, while evidence of acceptable medical practice is a useful guide for the courts, it is for the court to adjudicate on what is the appropriate standard of care after giving weight to ‘the paramount consideration that a person is entitled to make his own decisions about his life.
    

Considering the approaches to doctor’s duty of care in English law and the South African law of volenti non fit injuria, the court in Castell said, in either approach matters of legal policy are involved. To constitute the patient’s consent that excludes the wrongfulness of the medical treatment, the doctor is obliged to warn a patient, prior to consent of a material risk inherent in the proposed treatment. However, the court said that this is subject to therapeutic privilege. It does not depend solely on the evidence of medical experts but on particular circumstances.  It is evaluated by the court. This point of view was adopted by the court in C v Minister of Correctional Services. 
 In this case, the High court of South Africa found that the Johannesburg prison officers did not comply with the national strategy regulating HIV and AIDS in prisons. It deviated from the norm of informed consent and the lack of pre-testing counselling. This resulted in compensating damages being awarded by the court.  Further, in Christian Lawyers Association of South Africa and Others v. Minister of Health and Others
 it was decided that laws allowing adolescent pregnant women to give their informed consent to terminate pregnancy was constitutional. The necessity of ‘mandatory informed consent’ was reiterated by Mojapelo J. in the Christian Lawyers Association case. Referring to the judgment of Ackermann J. in the Castell case,
 the court opined thus, 

…“it must be clearly shown that the risk was known, that it was realised, that it was voluntarily undertaken. Knowledge, appreciation, consent – these are the essential elements; but knowledge does not invariably imply appreciation, and both together are not necessarily equivalent to consent." The requirement of "knowledge" means that the woman who consents to the termination of a pregnancy must have full knowledge "of the nature and extent of the harm or risk".

Accordingly, the approach towards ‘patient autonomy’ in South Africa is significant. As far as policy matters are concerned, the legal system has developed a trend against medical paternalism which is also scrutinised by the judiciary in the light of human rights established under the Constitution.  

Further, in Lowrense v Oldwage
 the defendant, a surgeon, performed vascular surgery on the plaintiff, following complaints by the plaintiff of a terrible pain in his right leg. Following the surgery the plaintiff suffered from claudication in his left leg, which prevented him from enjoying his normal lifestyle that he had prior to the surgery. The plaintiff argued, inter alia, that the defendant had not warned him of the risk of claudication occurring. As a result there was inadequate consent to surgery and the operation therefore constituted an assault. In this case the trial court applied the formulation as set out in Castell v De Greef and found in favour of the plaintiff. On appeal however, the Supreme Court of Appeal found the case for the appellant doctor without applying the formulation as set out in the Castell case.
  The judge seems to have been guided by the evidence of the defendant’s medical expert, that the likelihood of the risk of claudication occurring was 2%. In fact, the court did not consider the views of the medical experts regarding the materiality of the risk based on the likelihood of its occurring. Instead, the judge concluded that 
If there was only a two percent chance of [the risk] occurring then the risk to the plaintiff was so negligible that it was not unreasonable for the defendant not to mention it.  

It is clear that the court in this case did not either refer to the points that were invoked in the Castell case or rejected the formulation set out in case of failure to warn of a risk. Instead, the court concluded that the risk is far reaching and therefore the duty of the doctor does not extend to such omissions.
 Further, a full bench of the High court of Cape of Good Hope Provincial Division reinforced causation as part of the onus which a plaintiff relying on lack of informed consent is required to discharge on a balance of probability.
 In her claim she stated that the defendant had been negligent, in that he had failed to offer her the option of a referral to a specialist maxillo-facial oral surgeon for the extraction of her wisdom teeth; and he had failed to inform her of the risk of permanent nerve damage to her left inferior alveolar nerve. In the first instance, Fourie J found that the defendant, a dentist had been negligent and was liable to the plaintiff for the damages that she had suffered as a result of permanent nerve damage after having surgical extraction of her wisdom teeth. The court held further that the negligent omission to warn the plaintiff of the risk of the surgery was causally connected to the harm suffered by the plaintiff.  Concluding the case Fourie J stated that,
...policy considerations based on reasonableness, fairness and justice, dictate that defendant should be held liable for the harmful consequences flowing from his wrongful and negligent omission to warn plaintiff.  In obtaining plaintiff’s consent to the proposed procedure, defendant failed to fully inform her of the nature and extent of the risk of permanent nerve damage, with the result that plaintiff consented thereto without appreciating the risk of permanent nerve damage.  Defendant’s omission is accordingly directly linked to the harm suffered by plaintiff.
  
 The judge added further that,

To this I should add that the plaintiff’s right to bodily integrity is entrenched in Section 12(2) of our Constitution of the Republic of South Africa, 1996, which right defendant has violated by subjecting her to surgery without obtaining her informed consent.

However, on appeal, the High Court found the case for the doctor as he performed the surgery correctly and without negligence. It seems that the judgement was made considering the remoteness of the damage and the defendant’s conduct. The court stressed that,   
The harm which the plaintiff suffered, is due to a risk which is inherent in the surgical procedure in question and which can ensue without negligence on the part of the practitioner, be it a general practitioner or a specialist, who performs the procedure.  The harm which the plaintiff suffered, is harm she might equally probably have suffered in any event if the surgery had been performed by a specialist surgeon.  There is, therefore, no direct causal link between the defendant’s negligence (in failing to warn the plaintiff of the risk) and occurrence of the harm, unless it is shown that the plaintiff, upon being warned of risk, would not have undergone the procedure at all. That is not the plaintiff’s case.

When compared with Castell, the ruling of these cases
 seems to be one where the court concentrated on traditional viewpoints of delictual liability rather than findings of human rights. According to the traditional viewpoint, the plaintiff had to prove on a balance of probability, that the medical practitioner was negligent, because he failed to warn his patient of the particular risk and also that it was his negligence which caused the damage. However, the strong position taken by the Castell case with respect to patient’s autonomy was based on constitutional rights. Although, this aspect of constitutional rights was affirmed in Castell, it was not consistently followed in the latter cases.  Yet, the court has not expressly excluded the approach of the Castell standpoint. It can be argued that the concept of informed consent has not therefore been expelled from the South African legal system.
VI. Patient’s rights and informed consent in Sri Lankan law 

A number of medical negligence cases have been reported in the past few years in Sri Lanka in different contexts. However, none of the cases brought before the court have set out a new formulation on this aspect of medical negligence.
 One of the reasons for this reluctance may be due to the opinion of the general public on the established principles on the duty of care required of a doctor; i.e. the doctor knows best. Moreover, patient’s autonomy is not directly enshrined as a fundamental right in the Constitution of Sri Lanka. 
The approach of the Sri Lankan judiciary in relation to the duty of care of a doctor is clearly evident in the judgment pronounced by the Supreme Court in the Priyani Soyza case, where it was held that, 
defendant was negligent just prior to 20th May, 1992, in failing to order a CT scan which would have disclosed BSG. However, the plaintiff failed to prove on a balance of probabilities, that such negligence of the defendant caused or materially contributed to the death of Suhani on 19th June, 1992, and thereby caused patrimonial loss to him.
     
Even if the doctor was negligent in furthering her duty towards the plaintiff’s daughter (Suhani) in this case, the plaintiff himself was not able to show causation that made recovery of damages possible. Victim’s death (Suhani) was unavoidable due to Brain Stem Glioma. Therefore, the case failed due to remoteness of damage. This clearly shows the judicial approach in Sri Lanka where the issue of causation is more important than the duty of care of the doctor in relation to delictual liability.
However, when analysing the standard of care of a doctor, Justice Dheeraratne referring to the two Australian cases, Rogers v Whitaker 
 and F v R
adopted their reasoning and stated:   
...The ultimate question, however, is not whether the defendant's conduct accords with the practices of his profession or some part of it, but whether it conforms to the standard of reasonable care demanded by the law. That is a question for the court and the duty of deciding it cannot be delegated to any profession or group in the community." I am in respectful agreement with that proposition.

 This approach is noteworthy in relation to the applicability of the concept of informed consent in Sri Lanka, since the verification of the standard is tested only by court and not by a particular profession. This means that the test that is used to find out whether the doctor is in breach of duty of care is not based on the Bolam principle which set out the prudent doctor’s test.
 Instead, policy considerations that justify the situation of a ‘reasonable patient’ could be used by a future court. Further, the standard of care should also be viewed in light of modern ethics which illustrate the standard of good medical care provided by medical profession.
 The Code of Conduct clearly states that the care and attention expected of a medical professional should be comparable to that of another doctor of equivalent standing.
 Moreover, in Sri Lanka, a surgical operation that is done without patient’s consent is an offence,
 unless it is carried out in an emergency and/or where therapeutic privilege is exercised within reasonable limits.  
As a part of clinical practice in Sri Lanka, a doctor is required to obtain, prior to treatment, a written consent from a patient or his or her guardian depending on the circumstances. Generally, the consent is given in writing in an accepted format. The conflict that exists in this connection is that there is no adequate discussion between the doctor and person who gives consent before signing a consent form, and therefore the form cannot be taken as the real indicator of informed consent. In fact, these forms do not reveal each and every risk that may follow the treatment in many cases. Conversely, necessity and emergency treatments may not allow enough room to have such a detailed discussion before surgery.  
Therefore, an inconsistency prevails between the ideology of the concept of informed consent and the general practise. 
VII. Conclusion

Application of the concept of informed consent to medical negligence cases is apparent in the modern legal regimes of the world today. These regimes attempt to deal with patient’s autonomy by finding out whether the consent is given with the knowledge and the full appreciation of the risk coupled with self-determination. In these regimes this approach is used to justify the factual causation on policy grounds. This approach is relatively new when compared to original finding of ‘but for’ test as found in the English law. As a result, doctor may owe a high standard of duty to disclose all possible risks to his patient in order to give him the opportunity for self–determination. This approach may be used by patients, who are cautious about patient’s autonomy, as a right, to claim damages against medical practitioners. Leaving the floodgate of litigation to be opened fully is not healthy, because it may badly impact on the efficiency of an essential medical service. In this regard it is necessary to take into consideration the factual situations such as the work load, facilities available, time constraints, competence of the patient to understand the risk factors etc. Therefore, it is necessary to strike a balance between the interests of the parties and then decide the standard for delictual liability, in this area of practise. 
To avoid this medical uncertainty it is important to allow the patient to make a decision as to whether he or she wants to undergo the suggested treatment in normal circumstances. In assessing damages in such a case, the court must weigh policy factors with a sense of flexibility depending on the circumstances. It can be argued therefore that in finding the legal causation (remoteness of damage) between the negligently caused act and the damage, policy considerations that govern the rights of self-determination coupled with patient autonomy must be considered in Sri Lanka. 
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